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CASHES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT OF LOUISIANA, 


AT 


OPELOUSAS, 


IN 


TULY, 1885. 





JUDGES OF THE COURT: 


Hon. EDWARD BERMUDEZ, Chief Justice. 
Hon. FELIX P. PocHs,* 
Hon. RoBERT B. Topp,* 
Hon. THomas C. MANNING, 
Hon. CHARLES E. FENNER, 
No. 1137. 
E. J. SmitH vs. W. W. JoHNSON. 


In the country, an appellant on application will be allowed time to complete the clerk's cer- 
tificate, where the motion to dismiss is taken on the day on which the case is called for 
trial and three judicial] days from the return day bave not elapsed, and this though the 
cause may be submitted, the appellant not being strictly at fault. 

A PPEAL from the Nineteenth District Court, Parish of St. Mary. 
i Goode, J. 


D. Caffery for Plaintiff and Appellee. 
Foster & Suthon and A. L. Tucker for Defendant and Appellant. 


‘ 


Associate Justices. 





On Motion TO DIsMIss. 
The opinion of the Court was delivered by 
BermupEz, C.J. The appellee moves to dismiss the appeal on two 
grounds: 
First. That the citation of appeal and the return upon it are defec- 
tive; second, that the clerk’s certificate shows the incompleteness of 
the transcript. 





*Absent during this term on account of illness. 
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The appeal was made returnable here on the first Monday of July 
instant. The case was called to be argued on the following day. The 
motion to dismiss, filed that day, was then called'to the attention. of 
the Court, and the case was argued and submitted. On the same day, 
after submission, the appellant having taken cognizance of the grounds 
of the motion, made affidavit of discovery of the irregularities in the 
citation and return and of deficiency in the clerk’s certificate only 
since the filing of the motion to dismiss, and prayed for time to have 
proper corrections made. 


The appellee had a right to make the motion to dismiss when he 
did; but the appellant had an equal right to apply for time to make 
the corrections necessary to maintain his appeal. 


The fact that the motion to dismiss and that for time were both made 
- within the delay within which the transcript was to be filed, gives the 
appellant a just claim for relief which he might not have enjoyed had 
the case originated in the city—where motions to dismiss are required 
to be posted for at least one week to afford the appellant an opportu- 
nity to seek relief in proper cases. 


In the country, motions to dismiss are filed and the case is taken up 
and both argued and tried together, sometimes without any notice of 
the motion to dismiss to appellants, who, as a rule, by arguing the 
case should not be considered-as waiving material rights which they 
would not be entitled to had they been notified of the motion to dis- 
miss and of the grounds upon which it rests. 


The mover does not allege that the transcript does not contain all 
the evidence adduced, though he charges that the certificate is silent on 
the subject. 


In the absence of an explicit certificate to that effect establishing the 
fullness of the transcript, we cannot proceed to an investigation of the 
merits of the cause. 


Under the exceptional circumstances of this case in its present 
phase we think that, in furtherance of the ends of justice, the appel- 
lant should be allowed time to perfect the clerk’s certificate, if, indeed, 
the transcript does contain all the evidence adduced. 

This is not the first instance in which analogous relief was allowed 
after submission of a cause. 15 Ann. 717; XI Ann. 604. 

It is therefore ordered that the appellant be allowed until the next 
term of the court at this place to make the corrections specified ; aud, 
in the meantime, the motion to dismiss remaius in suspense. 
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No. 1235. 


GEORGE W. SENTELL & Co. vs. Dora STARK AND HUSBAND. 


A married woman can compromise a pending suit against her and legally bind herself and 
her property to the stipulations of the compromise. 

When suits for large sums have been instituted against a married woman and she has made 
answer thereto and failed to plead that the debt was her husband's, or marital coe:cien 
or other like defenco, and has compromised those suits and thereby obtained a remis- 
sion of a large partof the sum claimed, she cannot afterwards in a suit upon the compro- 
mise-notes set up successfully the abovedefencesand avoid the payment of her obligations 
thus deliberately given. 


APPEAL from the Twelfth District Court, Parish of Avoyelles. 
P Overton, J. 


Thorpe & Peterman and Wm. Hall for Plaintiffs and Appellants: 


1. A married woman having paraphernal property and separate in estate and administra- 
tion by recorded ante-nuptial contract, the husband being without property and in- 
debted to the wife by sworn recorded declaration, who contracts in writing in her own 
name with the authorization of her husband for the cultivation of ber property, and in 
the contract constitutes her husband her agent for the management and control of the 
same, is bound by the contract, and cannot be heard to plead in avoidance that her 
secret purpose was to enable her husband to operate the property for his own benefit, 
and, therefore, the debt was his, where she has never communicated such purpose to 
the parties who were induced to contract on her separate credit. 26 Ann. 324; 32 Ann. 
1103 ; 33 Ann. 624; Ibid, 1008: Chaffe & Sons vs. Watts (not yet reported). 

2. Suits being brought against her for large balances claimed to be owing under such con- 
tract and for advances to her separate property, after the expiration thereof, she being 
personally served with citations, petitions and other process, herself actively partici- 
pating in the litigation, and throughout the two years of its pendency represented by 
counsel, and such suits being by her, authorized by her husband and assisted and 
advised by her counsel, compromised upon a basis greatly reduciag the amount of the 
claim against her and extending time of payment, she is bound by said compromise. 26 
Ann. 289; 34 Ann. 1171; 4 M. 456; 6 R. 275. 


3. Judgment being entered by the courtin accordance with the terms of the compromise, 


and beingin pursuance to the same settled and canceled by notes and mortgage executed 
by the wife, authorized by her husband, and such notes being before maturity acquired 
by innocent third parties for value, ina suit brought nine years thereafter by such third 
holders, she cannot plead that the notes represent an indebtedness of her husband, 
especially if in the suits compromised by the notes this defence was not disclosed, but 
other defences, utterly inconsistent therewith, were actively urged. 7 Ann. 34; 28 
Ann. 294. 

4. Married women are bound, like other persons, by judicial admissions, in the absence of 
satisfactory proof of fraud or want of authority in those who assumed to represent 
them as counsel. 26 Ann. 401; 27 Ann. 73; 31 Aun. 100; 32 Ann. 962. 

5. Mere advice and request by husband do not constitute the marital influence which 
impairs a married woman's obligation. 15 Ann. 615. 

6. Where long accounts are compromised, the ‘court will presume that all objectionable 
items have been eliminated, and this presumption will prevail ia the absence of direct 


proof to the contrary. 
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7. An amended answer, setting up wholly new grounds of defence, cannot be filed during 
the trial of a cause after plaintiff has closed his evidence in chief, especially when the 
matters set up in the amendment are not shown to have been unknown to the party at 
the time of filing the original answer. 1 R. 362; 10 Ann. 178; 20 Ann, 53; 22 Ann. 350; 
Ibid, 461 ; 24 Ann. 165; 28 Ann. 109. 


8. Auditors of accounts can be appointed and the result of their examination received in 

evidence only in the manner prescribed by the Code of Practice, Arts. 446 et seq. 
Robt. P. Hunter and Cullom & Coco for Defendants and Appellees : 

1. ‘The wife, whether separated in property by contract or by jadgment, or not separated, 
cannot bind herself for her husband, nor conjointly with him, for debts contracted by 
him before or during the marriage.”” R.C.C. Art. 2398; 6 L. 346-9; € R. 276; 4 A. 65; 8 
R. 457; 2 A. 271; 1 A. 428: 5 A. 173; 12 A. 663-725; 13 A. 2; 14 E 15-700; 15 A. 352; 16 
A. 309, 310-449 ; 24 A. 95 142; 26 A. 279; 30 A. 1106; 32 A. 1033; 36 A. 824. 

The plaintiff must prove everything necessary to fix the liability of a married woman, 
whether she be separate in property or not separate; and this must be done by other 
proof than her confessions or acknowledgments. 1 R. 217-220; 6 R. 276; 1 A. 301; 4 A. 

; 65; 7 A. 93-293; 15 A. 352; 34 A. 528; 13 A. 546; 5 A.173, 19 A. 206; 24 A. 96. 

% - 2. 15 A. 54; 22 A. 457; 26 A. 402, 714; 29 A. 337; 30 A. 492; 28 A. 232, 494; 27 A. 123; 31 A. 

: 734, 832; 30 A. 744, 812, 940, 1157; 32 A. 203, 1103. 

Plaintiff is only relieved of such burden when the wife is a public merchant, in matters 

relating to her trade; or when the married woman is in advance authorized by the judge 

; to borrow or contract. She may even then go behind contracts so authorized when she 

af charges collusion and fraud. 15 A. 54; 21 A.398; 22 A. 457; 24 A. 89; 26 A. 401-418; 31 

} ’ ; A. 832-834 ; 35 A. 1186, 

: 3. Married women are of limited capacity ts contract, and are forbidden to contract except 

i in certain cases. They are classed with minors. R. C, C. 1782-1790; 6 L. 347; 1 R. 218; 

= 6 R, 276; 1 A. 301; 4 A. 65; 7 A. 293. 

Whoever deals with a married woman is put on his guard and contracts at his own risk 
and it is incumbent upon him to ascertain that her proper estate can be charged with 
the debt. 7N.S. 64; 5N.S.56; 4 R. 508; 3 L. 74; 1 A. 428; 2A. 579; 3 A. 188, 3 M. 
577; 2 N.S. 39; 5 A. 173, 495, 586; 7 A. 144, 293; 24 A. 142; 32 A. 1033; 34 A. 822; 36 
A, 824. 

“Tt is settled, to epitomize our jurisprudence, that such transactions cannot be sustained ; 
that the wife and her legal representatives cannot be bound thereby; that she may 
attack and annul them, or may defend against them ; that she is not estopped by her. 
own acts in aid of the transactien, which are presumed to be done under marital indu- 
ence ; that whatever tke form of the contract its true character may be inquired into 
and laid bare; and taat in her assault upon even authentic acts she is not confined to 

counter letters and interrogatories on facts and articles, but may resort to parol evidence 

ss : to establish their true nature and purpose.” 33 A. 1008; 33 A. 659, 1008; 34 A 632, 822, 

aS ' 1063 ; 31 A. 734; 30 A. 193, 940; 29 A. 597; 28 A. 758; 29 A. 124; 16 A.11; 15 A. 621. 

; 628; 14 A. 169, 14; 12 A. 852; 7A. 145; 6 A. 122; 5 A, 496, 572; 2 A. 756; 1 A. 429; 12 

R. 84; 4R. 508; 7 A. 294, 169; 16 A. 209; 23 A. 323; 28 A. 839. 

ss A 4, A married woman cannot by any act of hers during the marriage ratify a contract which 

ws is originally null. 5 A. 495, 586; 15 A. 569, 628; 28 A. 758; 33 A. 1008; 34 A, 822, 1063; 
36 A. 824; 33 A. 659. 

A married woman cannot be held for constractive fraud, but it must be actual fraud or 
deceit ; otherwise it would be nothing more than estoppel, which does not apply. Bis- 
land vs. Provosty, 14 A. 173; McIntosh vs. Smith, 2 A. 556. 

She is not estopped by payments made to or by her. 28 A. 758; 12 A. 663; 13 \.2; 7N. S, 

413. 
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Nor by her acknowledgments iu even notarial acts, 5 A. 173; 14 A. 15, 700; 22 A. 457; 23 
Ann. 196; 24 Ann, 89; 7 N.S. 341; 8N S. 692; 4 R. 508; 10 L. 147; 1 A. 428; 5 A. 586. 

She may dispute her liability on her notes in the hands of an innocent endorsee for value 
before maturity. 34 A. 822; 29A. 123; 5 F.S. 56; 5 A. 465; 12 A. 853; 5 A. 495; 15 A. 
352. 

She is not bound by a confession of judgment. 15 A, 628; 29 A. 597; 3N.S. 498; 2A.3, ; 
806; 12 A. 350; 14 A. 165. 

In the absence of proof of the wife's separate administration of her paraphernal estate it 
will be presumed to have been under the management of the husband. 14 Ann. 281; 
31 A. 734. 

Where contrary ailegations and admissions are made by plaintiff and defendant, the de- 
fendant is entitled to the benefit of plaintiff's admissions, particularly when they are 
sustained by proof. 12 A. 583; 15 A. 26g. 

The husband may be the agent of the wife, but is te be heli stristly to the terms of the 
agency and cannot exceed his authority. Whoever deals with the agent is bound to 
know that he is acting within the scope of his authority. 4 N. S.502; 6 La. 47; 5 Rob. 
134; 2 R. 274;%6 R. 234; 12 R. 540, 221; 8 R. 236; 4 A. 236, 396; 15 A. 647; R. C. C. 
2996-7; Demalombe, Vol. 4, p. 239, § 210. 

A party seeking to recover must make his claim certain; it is not sufficient to render it 
probable. 14 La. 454; 19 L. 198; 8 M. 14; 10 M. 419; 2 Rob. 27. 12 R. 471; 6 Ann. 23; 
8A. 25; 10 A. 310; 12 A. 12; 13 A. 105; 15 A. 268, 457. 

Failur? to produce evideace, which it was essential for plaintiff to have, and which, if it 
existed, it was in his power to produce, it is to be construed against him. 36 A. 841. 

“It is a matter of no consequence how the plaintiffs kept theiraccounts. * * * Her 
liability is in no manner affected by the circumstance that, while dealing with her 
husband, they chose to make the semblance of dealing with her.” 36 Ann. 824; 31 A. 
734 ; 29 A. 7%. 





The opinion of the Court was delivered by 

MANNING, J. The suit is upon mortgage notes of a married woman 
for $8,000 and the defence is that they were executed for her husband’s 
debt and under his marital influence and she is not bound thereby. 

Dora Lambeth married T, 0. Stark in 1868. She owned two planta- 
tions jointly with her sister. He owned nothing. They made a mar- 
riage contract that there should not be a community of acquets and 
gains, that each shall remain separate in estate, and the wife retained 
the administration of her property brought in marriage and all that 
she should thereafter acquire. 


The two plantations were cultivated in 1871 under a partnership 
entered into by Johnson & Goodrich of New Orleans and T. O. Stark 
as agent of his wife aud her sister, wherein the two owners “put the 
use of their lands rent-free against the capital ” of the merchants, and 
“Stark as agent had the control and administration of the plantations 
without charge for services.” Johnson & Goodrich refused to continue 
this arrangement in 1872 and for that year they furnished supplies and 
made advances to the two plantations. The plantations were largely 
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in debt by the end of that year and two suits were instituted in Jan- 
uary 1873 by Johnson & Goodrich against the defendant and her sister 
upon the partnership account of 1871 and the supply account of 1872— 
the one suit being for a balance of $31,734.09 and the other for 
$17,709.90. 

At: the October term 1873 the defendant and her sister filed their 
answers. To the suit on the partnership account they pleaded that 
they had entered into the partnership for the purpose and in the man- 
ner alleged, and in order that the provisions of their contract of part- 
nership may be understood by the court they annex a copy. They 
also annex a statemeut of the operations of the partnership by which 
they admit of the amount advanced by the plaintiffs, $8909.63 was for 
stock and implements and $4623.73 was for permanent improvements 
of the plantations, and after reciting their defence in detail claim a 
balance in their favour of $1690.34. Then follows this clause :— 

“Your respondents aver that T. O. Stark was their agent only for 
the purpose of managing their plantations in the year 1871 and that 
he had no authority to contract for them or bind them in any manner 
not contemplated by the written contract.” 

The answer to the suit for supplies avers that the contract of part- 
nership gave the merchants the right to continue it and that they did 
elect to continue it through 1872, and therefore they have no right to 
sue for specific items of indebtedness but must be relegated to their 
action on the partnership and for its settlement. 

The suits after two years and more delay were fixed for trial in May 
1875. Mrs. Stark and her husband went to the parish-seat “expecting 
the case to be tried” as she says in her testimony. She staid there two 
days and then a compromise was made of the whole litigation, by 
which she and her sister were to confess judgment for $20,000 in the 
partnership suit and for $10,000 in the supply suit, but these judgments 
were to be cancelled if Mrs. Stark and her sister shall each execute 
her notes for $8,000 and secure them by mortgage within thirty days 
from that date, and in default of their doing so the judgments were to 
stand. The judgments were entered in court. Within thirty days 
Mrs. Stark executed three notes for $8,000 and gave the mortgage stip- 
ulated and so did her sister, and the judgments were cancelled. 

This suit is upon the notes thus given and to enforce the mortgage. 
The sister’s property has already been sold to satisfy her debt. Sentell 
& Co. bought these notes immediately after viz in June 1875. Johnson 
& Goodrich had failed and owed Sentell & Co. a lirger sum than these 
notes. They took them in payment. 
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The defence that the debt is the husband’s fails utterly. Mrs. Stark 
was separate in property and her property was of that kind that is 
worthless unless enltivated. Her husband had nothing but bnsiness- 
qualifications and she utilized him to manage her property and to 
relieve her of the annoyance of attending to its details. She made 
him her agent and in the exercise of powers under that agency he 
made the contract of partnership for the cultivation of her property in 
1871, and when sued upon it she avowed the agency judicially and 
insisted that she was not responsible for any debt incurred outside 
of it. 

There is no averment nor pretence of marital influence made in the 
defence to those suits. The sums for which judgment was demanded 
amounted to near fifty thousand dollars. We may assume they would 
have absorbed the property. Near a year passed after the institution 
of the suits before answers were filed. She had experienced and effi- 
cient lawyers and it is incredible that she should have omitted to tell 
them that her husband had coerced her, if it were a fact, and equally 
incredible that they should have omitted to plead it if she had told 
them. As time wore on the litigation and the impending ruin it threat- 
ened must have been the subject of anxious thought and when the 
time for trial arrived Mrs. Stark was present to support the averments 
of her answer by her own testimony. 

A trial was averted by the compromise and the sum agreed to be 
paid by it was about one-third of that demanded in the suits. Mrs, 
Stark had denied indebtedness for any sums beyond the scope of her 
agent’s powers, admitting that she was liable for whatever debt he had 
contracted within them. In the accounts of Johnson & Goodrich 
introduced by the defendant are items that on their face show or imply 
that they are for Mr, Stark personally—money paid on his sight drafts 
and the like. Excluding all of these and more beside there is left a 
sum far exceeding the amount of the notes. The two sums appearing 
on her own statement anuexed to her answer in the partnership suit as 
expenditures during 1871 alone for permanent improvements and stock 
and implements amount to near the sum total of the compromise notes, 
to say nothing of what was similarly expended in 1872. 


We have not entered into the consideration of the long list of author- 
ities laid before us with laborious care by the defendant’s counsel 
touching the right of the defendant as a married woman to plead 
marital coercion, non-livbility for husband’s debt, etc. because there 
is no need of it. Her right in defending suits is fully maintained and 
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the extent of it has been defined in those authorities, but she has not 
been hampered in this case. She has been given full rein and has 
pleaded whatever she wanted to plead and has said as a witness what- 
ever she wanted to say. 


And what is the result of it all? She is the only witness in support 
of these defences and she makes noattempt to explain how or the man- 
ner in which the marital coercion was applied. No cireumstances are 
given, no words that were said, no acts that were done—nothing but 
the repeated iteration of the assertion—“ my husband influenced me,” 
and again that he and her sister influenced her. 


During the pendency of the original suits for the large sums already 
stated she had ample time to have formulated and presented the 
defences she now makes, and when the compromise of them was made 
she was assisted by counsel. One of them is a witness to the Act she — 
signed. That a married woman can compromise a pending suit against 
her and legally bind herself has been decided in Barron v. Sollibellos, 
26 Ann. 29, where the facts were very similar to those in the case at 
bar, and sie cannot be heard to set up the defence that the debt was 
her husband’s in a suit upon the compromise after she has failed to 
make it in the previous suit, or withdrawn it in consideration of the 


advantages she secured by the compromise. If a married woman 
under such circumstances can go behind her own judicial admissions* 
and repudiate them she will have an immunity that the law has not 
conferred upon her. Thornhill v. Bank, 34 Ann. 1171; Chaffe v. 
’ Watts, not yet reported. 


We think the defendant has no escape from the payment of the 
obligations and that the judgment below in her favour is error. There- 
fore 

It is ordered and decreed that the judgment ofthe lower court is 
avoided and reversed, and that the plaintiffs Geo. W. Sentell & Co. 
have and recover of the defendant Dora Stark eight thousand dollars 
with eight per cent. per annum interest thereon from the fifth day of 
May 1875, and five per centum upon this sum additional as attorney’s 
fees, and the costs of both courts, subject to a credit of three hundred 
and fifty-four 67-100 dollars on July 12, 1876. It is further adjudged 
and decreed that the mortgage claimed in the petition in this suit is 
recognized as resting upon the land and other property described 
therein to secure the payment of this judgment and the same is ordered 


to be enforced. 
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No. 1233. 
THE STATE OF LOUISIANA VS. BENJAMIN ALLEN AND WILEY CARTER. 


Seccticn 1010 Revised Statutes regulates the method of conducting preliminary examinations 
in criminal cases; and, so far as the testimony of witnesses is concerned, it is only 
required that it should be reduced to writing by the magistrate or under his orders, and 
it is not made necessary that it should be signed by the witnesses or certified by the 
judge. When, on trial, the witness is unobtainable after due diligence, his former testi- 
mony so taken, when its genuineness and official character are properly established by 
proof, may be used in evidence. 

Where, when a case is on trial, a subpena issued to a witness formerly residing in an 
adjoining parish has not yet been returned, evidence may be received showing that he 
has left and is absent from the parish, and that it is impossible that the subpeena should 
reach him. Such evidence lays a sufficient foundation for the introduction of the testi- 
mony of such witness taken on the preliminazy trial, where it appears that his absence 
and whereabouts were unknown to the District Attorney, so as to enable him to have 
secured his attendance. 

Objection to the statement by a witness of conversation overheard between the accused and 
another person, on the ground that the witness was playing the eavesdropper, may go 
to the effect, but not to the admissibility of the evidence. 

Where witnesses are heard on matters affecting solely the questions touching the admis- 
sibility of evidence, and to be determined by the judge alone, there is no error in hearing 
them out of the presence of the jury. 

One indicted as principal in a murder cannot be convicted thereunder as accessory after 
the fact. 


A PPEAL from the Twelfth District Court, Parish of Grant. Black- 


L 
he man, J. 


M. J. Cunningham, Attorney General, and John C. Wickliffe, District 
Attorney for the State, Appellee. 


Edwin G. Hunter for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. The two defendants were jointly indicted for the mur- 
der of William Brown. 

The jury returned a verdict finding Allen guilty, without capital 
punishment, and Carter guilty as accessory after the fact. 

Numerous errors are assigned on bills of exception : 

1. The State offered the testimony of George Neal, taken in 
writing on the preliminary trial, for the purpose of proving that “on 
the night that the deceased Brown came to his death he was not 
drank, but sober;” to the reception of which several objections were 
urged : 

First. That there was nothing in the evidence to show that the wit- 
ness was a competent judge as to whether one was drunk or sober, and 
that the evidence was but the opinion of the witness. This is frivolous 
on its face. 
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Second. That the evidence, though reduced to writing, had not been 
signed by the witness or certified by the committing magi-trate. 

The mode of conducting preliminary examinations is regulated in 
this State by section 1010 of the Revised Statutes, which makes it the 
duty of the judge “ to examine on oath such witnesses as may appear 
against him and to reduce their deposition to writing. It shall also be 
his duty to receive the voluntary declaration of the person accused, 
and the answers which, without promise or threat, he shall make to 
the questions which the examining judge or magistrate shall put to 
him, and to cause them to be reduced to writing and signed by the 
prisoner in his presence and that of two witnesses, and to certify the 
declaration with his signature, which declaration thus certified and 
signed shall be evidence before the grand and petit jury.” 


It thus conclusively appears that the requirements of signature by 
the declarant and of certificate by the judge apply exclusively to the 
declatation of the accused ; and that as to the testimony of witnesses, 
the law requires no more than that they should be examined on oath 
and that their statements should be reduced to writing. It is useless 
to refer to English statutes requiring witnesses to sign and magistrates 
to certify, when these requisites have been dispensed with by our own 
legislation. 

The judge a quo, who appears to have been himself the judge who 
acted at the preliminary trial, permitted evidence to be introduced 
establishing the genuineness of and character of the written deposi- 
tion, which evidence is referred to in his reasons and attached to the 
bill. It is complete and satisfactory and fully established that the 
writing offered was the true deposition of Neal taken under oath at 
the preliminary trial and reduced to writing in full accordance with 
the law. 

Third. That the proper foundation had not been laid for the intro- 
duction of such evidence by establishing inability, after the exercise of 
due diligence, to obtain the witness himself. It appears that the wit- 
ness had been a resident of Rapides parish. The case had, on May 6, 
been set for trial on the Ith of that month. On the 9th subpoena 
was issued for the witness, addressed to the sheriff of Rapides, 
which had not been returned. On the [2th the State moved for a con- 
tinuance on that ground, which was refused, to which refusal the State 
reserved a bill. The reason assigned by the judge was that he “had 
positive personal knowledge that George Neal was not in the parish of 
Rapides and that the Sheriff could not find him; that delay would be 
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ot no service; * * that the State could establish by abundant 
evidence that Neal was unobtainable, which would establish the legal 
basis for the admission of Neal’s evidence on the preliminary trial.” 


To this ruling of the court defendants did not except. 

Accordingly, when defendants objected to the reception of Neal’s 
testimony on the ground that the subpoena issued to Rapides had not 
been returned, the State proved by witnesses that Neal was not in the 
parish of Rapides, that he had left there long vreviously and had been 
absent for a considerable period. ‘lhe evidence is conclusive on the 
point, and the absence of the return on the subpoena became matter of 
no possible consequence. It is shown that the district attorney had no 
knowledge of the departure of Neal until after the issuance of the sub- 
peena, and had the latter been issued in time to be returned the case’ 
would have been in no better position. There would simply have been 
a return of the sheriff showing that he had been unable to find Neal in 
the parish of Rapides, instead of proof by witnesses that Neal was not 
in Rapides, and, of course, could not be found there. 

We think, under these circumstances, the basis laid for the reception 
of the evidence is sufficient. 

2. The next exception is taken to the judge’s action in limiting 
the cross-examination of a witness by preventing the continuance of 
such questions as these: Would you, in order to save your own life, 
swear toa falsehood? If you thought your mother wonld be hung if 
you told the truth would you tell it? Would you swear falsely for this 
court-room filled with twenty-dollar gold pieces? The judge gives 
excellent reasons for his limitation of this line of questioning and did 
not exceed the discretion vested in him to regulate in such matters the 
good order and dispatch of business in his court. Greenleaf on Ev. 
3449; State vs. Benjamin, 7 Ann. 49. 

8. Exception was taken to the testimony of a deputy sheriff as 
to a conversation which he had between Allen and a fellow-prisoner 
while listening at the door of their cell. 

The objections are, that it was not voluntary because accused did 
not know Lacroix was listening, which is manifestly frivolous; that 
the conversation was not with the witness, which is without force ; 
that the witness did not give the entire conversation, which is contra- 
dicted by the statement of the judge; and, finally, that such eaves- 
dropping in an officer should not, be tolerated. The last objection 
might well impair the weight of the testimony, but we know of no 
prinefple of law ov whieh it could be excluded. 
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4..The bill numbered four objecting to the form of certain 
ce; questions has no merit. 

7 5. Bill numbered seven objects to a ruling of the judge exclud- 
ing evidence of a conversation between counsel for the defendant and 
: his clients. The ruling was correct. 

6. Bill numbered eight attacks the ruling of the judge in hearing 
the testimony of a witness while the jury was out of court. The wit- 
ness referred to was one of those examined exclusively on the question 
of George Neal’s absence from Rapides parish, affecting simply the 
“ question of the admissibility of the evidence taken at the preliminary 
if examination. The testimony was addressed to the judge alone, and to 
_ be acted upon only by him in determining the question of admissi- 

sibility of the evidence. 

7. The bill No. 9 to the action-of the court in refusing to de- 
lay the progress of the cxamination of a witness in order to allow 
counsel to make notes of his statements, has no merit under the ex- : 
planations given by the judge. 

8. The same remark applies to bill numbered ten and also to 
bill No. 11, neither of which requires more particular statement. 

9. Bill No. 12 and bill No. 13 cover the same objections to the 
reception of the testimony of George Neal taken on the preliminary 
trial, which have already been discussed. 

The foregoing disposes of all the exceptions taken to the evidence. 

We have now to consider the objection urged to the charge of the 
judge to the jury, as follows: ‘“ You can find one of the accused 
guilty as charged in the indictment, and the other guilty as accessory 
after the fact;” and the same error was urged as ground of a motion 
for new trial, exception to the overruling of which was duly reserved. 

This objection, of course, only affects Wiley Carter, who, as we have 
seen, was found guilty as accessory after the fact; but it is fatal to the 
verdict and sentence as against him. He was indicted as a principal 
for murder, and the authorities seem unanimous that “an accessory 
after the fact cannot be convicted on an indictment charging him as 
principal.” 1 Wharton Cr. L., sec. 245, citing a multitude of authori- 
ties; Desty’s Am. Cr. L., p. 119, sec. 45. 

It is therefore ordered, adjudged and decreed that the verdict aud 
sentence appealed from, in so far as they affect defendant Wiley Car- 
ter, be and are hereby annulled, avoided and reversed, and that, in all 
other respects, they be now affirmed. 
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No. 1243. 


Oz1TE THERIOT, WIFE OF FELIX POTIER, vs. BARON BAYARD. 


A court having probate jurisdiction is competent to homolegate an account voluntarily 
rendered by a tutor to his ward, suing for such, although such tutor be domiciled 
beyond its territorial boundaries. 

That court may also find ard render a money judgment in favor of the ward against such 
tutor, and is competent to revive such judgment, although the tutor continues so to 
be domiciled. 

If the tutor had a right to. except to the petition of the ward claiming an account on the 
ground of his having his domicile’out of the jurisdiction of the court, he should have 
done so before judgment. Having then failed to urge it, he cannot raise it as a 
defense to the proceeding to revive. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Gates, J. 





Felix Voorhies for Plaintiff and Appellee: 

1. The proper form in which to bring an action for the revival of a judgment is that in 
which the judgment was rerdercd, 23 Ann. 594; 28 Aun. 869. 

2. Ina suit of revival of judgment, the defendant cannot raise any defense short of the 
absolute nullity of the original judgment. 34 Ann. 340. 

3. Parish courts, as courts of probate, had unlimited jurisdiction in aN probate matters. 
C. P. 127, 123, 922, 923, 924, et als. 

4. The action to compel tutor to account is essentially a probate proceeding, and the 
court which has appointed him has alone the power to supervise his acts as tutor and 
to compel him to account. C. P. 997, 998; C. C. 357. A party against whom a judg- 
ment has been rende ed in the court of his own selection, on citation issued at his request, 
on the evidence tendered by him, cannot plead its nullity on the ground that it has no 
jurisdiction ratione persone as to him if in other respects that court has competency to 
try the subject matter. 31 Ann. 89; C. P. 93. 

Robt. S. Perry for Defendant and Appellant: 

The court having jurisdiction of the place of residence or domicile of the minor alone has 
jurisdiction over the tutorship, or of any of its incidents, and the account of tutorship 
can be rendered alone to that court. This has become a rule of property. C.C. 39; 
C. P. 944, 945, 924; 23 Ann. 693; 42 Ann 60; 14 L. 473; 2 R. 160, 420; 3 R. 303; 5 N.S. 
624; 5 Ann. 565; 13 Ann. 265; 14 Ann. 565; 9 M. 499; 32 Ann. 1037. ad 

The jurisdiction is of the subject matter, and is exclusive. It cannot be waived by the 
ward nor by the tutor. Nor can it be assumed by any court which has it not under the 
haw. C. P. 92; 29 Ann. 237; 21 Ann. 662. 

The resulting absolute nullity may be pleaded in answer to a suit to revive a judgment. 
21 Ann. 662; 30 Ann. 364, 692; 32 Ann. 1006; 33 Ann. 341; 34 Ann. 340, 413. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is a suit to revive a judgment. 

The defense is an exception to the jurisdiction and, further, that 
the court which rendered the judgment was wholly incompetent and 
that the judgment is an absolute nullity, 

From an adverse judgment the defendant appeals. 
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The facts are that Charles Theriot, plaintiff’s father, having died in 
1857, in the parish of St. Martin, the place of his domicile, his succession 
was there opened, administered upon and settled; and that the de- 
fendant, who then was domiciled in the parish of St. Mary, and has 
not since changed his domicile, was appointed tutor to the plaintiff 
and qualified as such. 

On her attaining the age of majority she brought proceedings, in 
June, 1866, against her tutor for an account before the district court 
of St. Martin, which had sueceeded the parish court, by whom the 
judgment had been rendered. In September following he voluntarily 
complied with the demand and rendered an account, which was opposed 
by the plaintiff, and, after considerable litigation, homologated long 
after, April, 1876, the court amending the account in some respects and 
decreeing plaintiff entitled to recover $7505 from the accoantant, with 
legal interest till paid. This judgment was never appealed from. The 
present suit, brought in March, 1885, before the district court of St. 
Martin, has for its object to revive it. 


I, 


The exception to the jurisdiction of the district court over the de- 
fendant, who is not domiciled within its territorial limits, appears to 
have been abandoned, for defendant’s counsel frankly admits that if 
the court that rendered the judgment on the account has jurisdiction, 
the present action has been instituted in the proper forum. The deter- 
mination of the question of such jurisdiction is therefore contingent 
upon the decision of that of the court which homologated the account, 
which will solve the preliminary defense in this case. We shall now 
proceed to consider it. 

. II. 


It is settled that the object of a proceeding to revive a judgment is 
merely to keep the judgment in force by interrupting prescription, 
which otherwise would terminate its existence, matters and things 
remaining otherwise in statu quo, just as if the statute of prescription 
had never been enacted. 

Although it has been held that in such suit no plea or evidence 
assailing its validity could be entertained, this Court has recognized in 
the defendant the right to set up and establish the absolute nullity or 
extinction of the original judgment, as when the court was incompe- 
tent, or when, not being such, the judgment had been rendered by 
default and without citation, or when it has been extinguished in any 
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of the ways provided by law. 30 Ann. 1330; 31 Arn. 326; 29 Ann. 69; 
33 Ann. 342, 340, 413, 1296-1301. 

In the ease of Folger vs. Slaughter, 33 Ann. 342, the Court, however, 
distinctly said: ‘ Nullities which are not absolute, but relative, cannot 
be invoked in such proceeding.” This means causes of nullity which 
were personal, which could have been pleaded and were not set up. 
See 31 Ann. 39; 33 Ann. 1301. 

In the present instance it cannot be claimed, nor is it, that the court 
which rendered the judgment of homologation was incompetent 
ratione materia, for it clearly had probate jurisdiction. It could legally 
entertain a suit by a minor, become of age, against a tutor for the 
rendition of an account of his administration, and it could adjust the 
differences, if any, between them. 


The contention is that the court was incompetent, because the tutor 
from whom the account was asked was domiciled beyond its jurisdic- 
tion; that he could not have been cited and compelled to render the 
account, and that the judgment in favor of plaintiff is therefore a 
nullity. 

If it be true that the defendant could have then excepted to the 
jurisdiction of the court calling for the account, it was a defense per- 
sonal to Limself, which he could have set up or waived, at his pleasure. 
He elected not to avail himself of it, and has abandoned it. The relin- 
quishment of that right has inured to the benefit of the minor of age, 
who cannot now be divested of the advantage derived from it. Had 
execution issued on that judgment against the defendant, he could not 
have enjoined it on the ground now urged, because he cannot be per- 
mitted to set up after judgment defenses which he could have raised 
before judgment. 

Defendant contends specially that by virtue of Act 208 of 1868, 
which exceded from the parish of St. Mary that portion of it in which 
he was domiciled and added it to the parish of Iberia, the district court 
was by law divested of all jurisdiction over the suit for an account 
instituted by plaintiff in 1866. 

This was probably so. The defendant then could, when the con- 
testation on the account was taken up for trial, have objected and 
demanded the transfer of the record to the district court of Iberia 
(33 Ann. 1301); but he did not do so on April 22, 1876, when the case 
was called up and decided. 

The divestiture of jurisdiction, in a case like this, was for his benefit, 
and he could legitimately and legally waive it if he deemed advisable 
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He freely acquiesced to the authority and competency of the court, 
and cannot now be listened to complain when the same court under- 
takes to revive the judgment homologating the account, and charge 
that it had no jurisdiction to render that judgment. 

Wheu the court passed upon the differences of the parties in relation 
to the account, the case stood before it in the same condition that it 
would have been in had the accountant actually been domiciled within 
its territorial boundaries. 

The judgment is amenable to no charge whatever of nullity on the 
ground of jurisdiction, either absolute or relative. The defense is 
therefore without merit. 

The decision of this point carries with it that of the preliminary 
defense, to the jurisdiction in the present action. 

The appellee has prayed for damages for a frivolous appeal, but we 
do not consider that this is a case in which any should be allowed. 

Judgment affirmed. 








No. 1236. 
CLEMENT Bros. vs. THErR CREDITORS. 


Where proceedings for a cessio bonorum have been taken by iasolvents which are opposed 
by some of their creditors on the ground of fraud, and the insolvents have reconvened 
for damages because of the injury caused by the charge of fraud, and the jury find for 
the insolvents but reject their demand for damages and they alone appeal, the creditors 
cannot obtain an inquiry into those charges and a reversal of the judgment below on 
the principal demaad by simply filing in this court a prayer for such reversal. They 
should have appealed. 

Where charges of fraud are made in good faith upon reasonable grounds and without malice 
and are countenanced by surrounding circumstances and are apparently justified by 
recent acts of the parties to whom fraud has been imputed,"there is no place for a claim 
for damages for any supposed injury resulting therefrom and the rejection of such claim 
by a jury will be approved. 


PPEAL from the Fourteenth District Court, Parish of Calcasieu. 
Reed, J. 





Fournet & Gallaugher for Plaintiffs and Appellants. 
Mitchell & Cappell for Opponents and Appellees. 


The opinion of the Court was delivered by 
MANNING, J. The Clement brothers, a firm of Lake Charles, pe- 
titioned_the Court for leave to make a cession of their property, filed 
lists of their assets and liabilities, and prayed a meeting of their credi- 
tors which was ordered and held. Some of the creditors refused to at- 
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tend and instead, opposed the application in toto on the ground of 
fraud, the specifications of which were set out in detail and for the 
trial of which they invoked a jury. The insolvent firm answered this 
opposition by a demand of ten thousand dollars as damages for injury 
sustained by reason of these unfounded charges of fraud. The jury 
found for the plaintiffs, the insolvents, but without damages and they 
appeal. 

The creditors opponents have not appealed although the verdict was 
against them, but they have filed in this court a prayer for the reversal 
of the judgment below, and that the whole proceedings in insolvency 
be set aside and for the affirmance of that part of the judgment that 
rejects the demand for damages. It does not appear to be an answer 
to the appeal nor is it so called. The relief sought is not obtainable in 
that way. 

The opposing creditors should have appealed. Westermeier v. 
Street, 21 Ann. 714. They are not sceking an amendment of the judg- 
ment but its total reversal on the principal demand. They pray its 
affirmance upon the reconventional claim of the plaintiffs. As to the 
principal demand for the annulment of the insolvent proceedings on 
the ground of fraud they were cast by the verdict and to all appear- 
ance were content therewith. An appeal by them was necessary to ob- 
tain its reversal. 

The only issue before us is the question of damages claimed in re- 
convention by the plaintiffs. The jury disallowed any and correctly. 

These insolvents had acted on the eve of their acknowledgment of 
insolvency in a manner well calculated to excite suspicion of the hon- 
esty of their intentions. One of them hastened to put on record what 
he calls a mortgage in favour of his wife a few months before their pe- 
tition was filed, and bought in her name a portion of the ceded prop- 
erty at the Syndic’s sale. Mortgages had been made by the other 
insolvents to other parties who were relatives. Creditors saw or 
thought they saw in these and like acts preparations for a coming 
catastrophe, and when the catastrophe came, interpreted them as evi- 
dences of fraud that had been long secretly concocted. The execution 
of these mortgages does not of itself establish a fraudulent intent of 
the debtor, but when he seeks damages from his creditor because the 
latter acted on a belief inspired by those acts of his, he must be denied. 


To say that men who seek the protection of our insolvent laws, sur- 
rounded by such suspicious circumstances, are entitled to damages 
against such of their creditors as charge them with fraud, would be to 
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give immunity to dishonesty by frightening every one from impugning 
it. Where charges of fraud are made in good faith upon reasonable 
grounds and without malice and are countenanced by surrounding cir- 
cumstances and are apparently justified by recent acts of the parties 
to whom fraud is imputed, there is no place for a claim for damages 
for any supposed injury resulting therefrom, Vinas v. Merch. Ins. Co., 
33 Ann. 1266. 


Judgment affirmed. 








No. 1252. 


JAMES A. REYNOLDS ET AL. VS. THE TEXAS AND Paciric RAILWAY 
CoMPANY. 


Railway carriers are bound to furnish safe modes of passage between their depots and 
their trains, and at stations where trains pass at night they are bound to furnish proper 
and sufficient lights to make the way reasonably safe. 

For injaries resulting from non-performance of these duties they are responsible. 

When the negligence of the carrier is established, and is of a character greatly to multiply 
the chances of the accident which happened, and naturally leading to its occurrence, 
and when the evidence tends to connect the accident with the negligence, the mere 
possibility that the accident might have happened even without the negligence will 

| relieve. Courts, in such matters, consider the natural and ordinary connection of 
events, and will not indulge in fanciful suppositions. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Lewis & Bro. and W. 8S. Frazee for Plaintiffs and Appellees: 


It is the duty of railway companies to keep ina safe condition their premises, depots and 
approaches from thence to their passenger cars. Pierce on Railways, pp. 275-6. 

The law implies in the contract of carrying passengers by railroad companies that they 
shall provide safe and convenient egress and regress from the lines of their road. 
Digress of American Law Register, p. 726, No. 4. 

It is the duty of such companies to keep their depot, platforms and approaches from their 
passenger trains lighted up at night. Wharton on Negligence, pp. 654 and 652; 34 A. 
p. 777. 

It is gross negligence in a railway company to suffer its passengers to grope their way in 
the dark from its depot to its passenger train over a crooked and unsafe passageway. 
Our courts have authority te award exemplary damages against railway companies for 
gross negligence resulting in wounding and maiming a passenger, especially where 

such negligence is attributable directly to the company. 10 A. p. 34; same vol. p. 88. 

The husband, for an injury inflicted on his wife, can sue for loss of her services to himself 

and his minor children, as well as the damages inflicted upon her. 10 A. p. 33. 


Moseley & Foster for Defendant and Appellant : 
A plaintiff in a case of damages ez delicto must make his case certain; a probable case will 
not satisfy the exigency of thelaw. 16 A. 121; 15 A. 105; 16 A. 151; 21 A, 185. 
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The negligencé must be affirmatively proven. 15 A. 115; 27 A. 229; 11 A. 292; 23 A. 726; 
18 L. 340; 35 A. 695 and 498; Wharton en Negligence, § 360, 871-2 and 899; Pierce on 
Railroads, 423; Thompson on Negligence, vol. 1, p. 512, § 15. 

A pla‘ntiff cannot recover for an injury which was purely accidental, and not shown to 
have been caused by any fault on the part of another. 

A plaintiff who bas contributed to an injury cannot recover, even if he sueceeds in proving 
faulton the partof another. The rule of lawin Louisiana is that where both are at 
fault neither can recover. 30 A. 15; 31 A. 490; 32 A. 615; 33 A. 154; 5 Otto 697; 18 L. 
339 ; 3 A. 48 and 441; 6 A. 496; 11 A, 292; 23 A. 462; 23 A. 53; 36 A. 751; 23 A. 320; 9 
A. 441. 

Field on Damages, § 126 to 131, inclusive. 

One must protect himself when he can. 23 A. 264; 30 A. 15. 

No recovery can be had by one who knew of the alleged cause of theinjury, and whocould 
have avoided it and did not doso. 34 A. 180; 33 A. 155; 5 Otto 441; 6 McLean 242; 34 
A. 1086. 

Positive testimony must prevail over negative testimony. 33 A, 800; 26 A. —; 2 A. 1008; 
37 A., case of Benjamin S Storey vs. Hope Tusurance Co. (unreported). 

No one should be allowed to increase by his own misconduct the amount of damages result- 
iug from an injury for which he seeks to hold another responsible. 35 A, 1132; Sedg- 
wiok 170. 

There can be no recovery where there is an intervening cause, and where the imputed 
negligence was not the immediate and proximate cause. Field on Damages, secs. 9, 10, 
11, 45 to 53 inclusive, and appendix, p. 705; American and English Railway Cases, vol. 
10, pp. 740 and 752; 35 A. G41; American Law Register, vol. 33, No. 9, p. 604; 2 A. 144; 
34 A. 180. 

If there is a reasonable dout as to the cause of an injury, the benefit of the doubt will be 
given to the defendant, if his trade is a lawful one. Wood's Law of Nuisances, sec. 
472, 35 A. 648. 

Keunard, Howe & Prentiss on same side: 

1. Plaintiff, in a case of damages ex delicto, must make his case certain; a prebable case 

will not satisfy the exigency of the law. 16 An. 121; 15 An. 105; 35 An. 498 and 694. 

The burden of proof is on the plaintiff to show the defendant company's negligence 


19 


whenever its liability for an injury depends on its negligence, and the negligence muot 
be affirmatively proven. Thompson on Negligence, vol. 1, p. 512, see. 15; Pierce on 
Railroads, p. 423; Wharton on Negligence, secs. 860, 871-2, 899; Fleytas vs, Poutchar- 
train Railroad, 18 L. 340; Klein vs. Railroad Company, 23 An. 726; Perkins & Billiu vs, 
Morgan, 27 Ann. 229; Knight vs, Opelousas Railway Case, 15 Ann. 115; Hill vs. Ope- 
lousas, 11 Ann, 292; 35 Ann. 694; 36 Ann. 244. 

3. Proof that the injury was sustained is not prima facie evidence of negligence, and does 
not establish a charge of negligence against che person cansing the injury. See Sher. 
man on Negligence, seo.5; Hammock vs. White, 11 C. B. N, S. 588. 

4. The negligence complained of must have been the immediate cause of the injury sus- 
tained by plaintiff. 

5. Negligence is the failure to do what a reasonable and prudent person would ordinarily 
have done under the circumstances, or doing what such person under the existing cir - 
cumstances would not have done. 95 U, S, Reports, p. 441, R. R. Co. vs. Jones. 

6. The degree of care which the law expects, and the omission of which is negligence, is 
that degree which men of ordinary prudence would exercise in a given situation. 

7. When circumstances point just as much to negligence on the part of one of the parties 
as to its absence, or points in neither direction, a recovery cannot be had. See 31 Ann, 


4903 Ann. 48, 441. 
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Plaiutiff cannot recover for an injury resulting from the negligence of the defendant if, 
notwithstanding such negligence, he might have avoided the injury by the exercise of 
care and prudence on his part, or if his own want of such care and prudence, or that 
of the party injured, contributed to the injury. Am. Law Register, vol. 5, No. 5, p. 
397 ; Redfield/on Railways, p. 337. 

There is abundant proof in the record that plaintiff was guilty of the grossest negli 
gence. 

. An intervening agency of sufficient force and power of itself to have caused theinjary, 
and occurring between the first cause and the result, is considered in law as the prox - 
imate cause of the injury, while the first cause is the remote; and plaintiff cannot 
recover when he declares on the first as the proximate cause, and it is shown not to be, 
See 7 Wallace 52; American Law Register, vol. 23, p. 604. 

. When two witnesses, unimpeached, contradict each other, the presumption is in favor 
of the one who swears aflirmatively. H. D. p. 557 (d), 1] No. 12; 2 Ann. 1003 (bottom 
of page); 23 Ann. 800; Pierce on Railroads, 292 (bottom of page and note). 

. The allegata must correspond to the probata, and when witnesses contradict each other 
as to when, where and how the accident occurred, their testimony is to be taken with 
some allowances, and such inconsistencies affect their credibility. 

. The positive and affirmative testimony of one witness having no interest in a suit, sup- 
ported by corroborating testimony and circumstances, is entitled to more weight and 
consideration than that of several who contradict each otheron a material fact which 
they are introduced to prove. 

. Exemplary damages are only allowed when malice, fraud and grossest negligence are 
patent and proven. Sedgwick on Damages. 


The opinion of the Court was delivered by 


Fenner, J. The plaintiff and his wife claim damages of the defend- 
ant company for injuries suffered hy the wife and caused by the alleged 
negligence of the company. 

Mr, Reynolds, with his wife, sister-in-law, three small children and 
two colored attendants, had purchased tickets as passengers on the 
defendant road, and were at the depot at Morrogh Station for the 
purpose of boarding the east-bound train, which was due at that station 
at about midnight, but, being behind time, did not reach there till 
about two o’clock in the morning. 

Between the depot and the regular track on which the passenger 
train arrived there was a switch-track, which, on the night in question, 
was occupied by a freight train, and, by uncoupling’ the latter, a 
passage way was opened to the passenger cars. 

The mode of getting from the depot to the cars was as follows: pas- 
sengers went down a stairway of several steps, which ran parallel to 
the track and led to a lower platform ; on reaching which they turned 
syuarely to the right and passed between the uncoupled cars to the 
train. These steps were unprotected by railing, and on the left of 
them there was a ditch. The platform at the bottom extende d five feet 
towards the front, and beyond it there was a slope running to the bot- 
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tom of aditch. If, in descending, the passenger went too far to the 
left, he tumbled into a ditch; if he did not turn promptly to the right 
on reaching the bottom and went too far forward, he fell down the 
slope in front; and if he stumbled in going down the stairs his impetus 
was likely to carry him over the narrow platform in front and down 
the slope beyond. 


It is obvious that, while such a passage might fulfill all customary 
and reasonable requirements of safety in the daytime, or when well 
lighted, yet at night, and when not sufficiently lighted up, it undoubt- 
edly exposed passengers unfamiliar with it to danger of fall and injury. 
Although both the east and. west-bound trains customarily stopped at 
this station in the night-time, no stationary lights were provided for 
the depot platform or the steps. There was no moon on this night. 
The lights of the engine and passenger coaches were intercepted by 
the intervening freight cars, except such as might have passed through 
the opening above referred to, which we are satisfied was of no value. 
The lights in the rooms of the station could have shed no light on tne 
bottom of the steps. There is much conflict of testimony teuching the 
presence and position of a conductor and brakeman with lanterns, 
which we need not discuss. After an attentive study of the evidence, 
we clearly concur in the conclusion of the district’ judge that there was 
no sufficient light; that its absence rendered this passage from the 
depot to the train insecure, and constituted negligence in the company 
and a failure to perform its duty of providing safe modes of ingress 
and egress between its depots and its trains. Weare impressed by the 
judicious comments of the judge on the conflicts in the evidence, viz: 
‘“‘ There are here, as there will always be, contradictions and discrepan- 
cies amongst witnesses in all such cases, so long as stationary lights 
are not provided, and so long as this mode of providing lights for 
passengers boarding or leaving the cars is adhered to. What is suffi- 
cient for purposes of ingress and egress from cars, until stationary fixed 
lights are provided, will ever be a matter dependent on the discretion 
of conductors, brakemen and other employees, liable to be varied by 
every change made in these employees. * * * Even granting there 
were lanterns or lamps held by employees, a change of position of a few 
feet, even a step or two, would suffice to leave positions in darkness 
one minute which were in light the next, and vice versa.” 

The train was behind time. Several witnesses testify that passen- 
gers were warned to “hurry up.” Mrs. Reynolds, a corpulent woman, 
weighing two hundred and fifty pounds, emerging from the bright 
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light of the sitting-room, which naturally exaggerated the outside 
darkness, and hastening down these unlighted steps, made a misstep 
in some way and was precipitated beyond the narrow platform in front 
and down the slope beyond, incurring the serious injuries com- 
plained of. 

Upon what grounds do the company claim exemption from liability ? 

Ist. It denies the fact of negligence on its part, and contends that the 
way was safe and the lights sufficient. 

We have already disposed of this contention, and have found that 
the light was insufficient and that this rendered the way insecure. The 
duty of railway carriers to provide safe modes of egress and ingress 
to and from their cars, and to provide sufficient lights at their stations 
where passengers take or leave their trains at night, is well established 
by authority, and has been recently expounded and. enforced by our- 
selves. Peniston vs. R. R. Co., 34 Ann. 777; Turner vs, R. R. Co., 37 
Ann.; Lehman vs. R.‘R. Co., 37 Ann.; Wharton on Negligence, § 654, 

' 652 and authorities there cited. 

2nd. It contends that, even conceding the negligence of the company 
in the above respect, it does not follow that the accident to plaintiff 
was necessarily caused thereby, but that she might well have made the 
misstep and fallen even had it been broad daylight. We concede that 
this is possible, and recognize the distinction between post hoc and 
propter hoc. But where the negligence of the defendant greatly multi- 
plies the chances of accident to the plaintiff, and is of a character 
naturally leading to its occurrence, the mere possibility that it might 
have happened without the negligence is not suflicient to break the 
chain of cause and effect between the negligence and the injury. 
Courts, in such matters, consider the natural and ordinary course of 
events, and do not indulge in fanclful suppositions. The whole ten- 
dency of the evidence connects the accident with the negligence. 


3rd. It is claimed that there was contributory negligence on the part 
of the husband in leaving his wife to grope her way unattended by 
himself. The evidence satisfies us that Reynolds’ absence was due to 
another fault of defendant’s station agent in requiring him to assist in 
putting his own baggage on the cars, because some of the employees, 
whose duty it was,.were absent. But aside from this, his wife, though 
a corpulent, was not an infirm woman, and was fully capable of taking 
care of herself. We have considered the case in all its bearings, and 
find no reason to doubt the correctness of the district judge’s conclu- 
sion holding defendant liable. ‘ 
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As to the quantum of damages, the injury consisted in a dislocation 
of the ankle and a fracture of the leg below the knee. There resulted 
no loss of the limb. The evidence shows that, notwithstanding the 
accident, she went on the cars and continued without interruption her 
long railroad journey to Florida, without availing herself of medical 
attention, and that, even after arrival there, she received but trifling 
medical aid. These facts impressed the district judge as they do our- 
selves. No doubt she suffered greatly, and perhaps she has not yet 
fully recovered; but how much her suffering and the effects of her 
injury may have been increased and prolonged by this unusually im- 
prudent conduct it is impossible to say. 

The judge allowed her two thousand dollars as damages, and we 
will not disturb his finding. 

Sundry bills of exception were reserved to rulings of the judge on 
reception or rejection of the evidence. We have considered them all, 
and find no merit in any of them. 

Judgment affirmed. 








No. 1255. 
THE TOWN oF OPELOUSAS EX REL. CHAS. M. THOMPSON, PRESIDENT, 


ET AL. vs. CLINTON B. ANDRUS. 

Suit in the name of ‘‘ the town of Opelousas on the relation of the president and board of 
police of said towa,”’ is the equivalent of suit in the name of ‘ the board of police of the 
town of Opelousas,” which is the proper corporate title. 

The fact that the board is authorized to appoint a collector, whose duty is to collect its 
taxes and pay them over to the board through its treasurer, does not prevent the cor- 
poration from suing in its own name to recover dues which its collector has failed to 
collect. 

Where it appears that an ordinance bas been duly considered and passed in the mode required 
by law by the board and has been duly promulgated by publication in the official journal 
bearing the name of the president as having signed the same, and had passed iato execnu- 
tion, it will not be invalidated by the fact that the presideuvt had not actually signed it* 
The legislative provision requiring the president to sign all ordinances will, under such 
circumstances, be treated as directory only, unless the intent of the legislature to make 
it an essential condition be apparent. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 
W. OC. Perrault for Plaintiffs and Appellees. 


Kenneth Baillio for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The action is brought to recover a license tax due un- 
der the provisions of an ordinance of the board of police of the town 
of Opelousas. 
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The suic is brought in the name of “the town of Opelousas ex rel. 
Chas. M. Thompson, president, and of Moses Green, Victor Lastrapes, 
H. E. Estorge, Emile Peffercour, George Pulford and James Lasalle, 
members of the board of police of said town.” The first objection is 
that the suit should have been brought in the name of “ the board of 
police of the town of Opelousas,” which is the corporate title under the 
charter. It is, in effect, so brought, and the objection is frivolous. 

Next, it is urged that, under the charter, Act 37 of 1876, it is made 
the duty of the collector appointed by the board of police to collect all 
taxes, and that the action could be brought only by said collector. Ob- 
viously the collector is merely the agent of the board, appointed by it 
and accountable to it. The taxes are due to the board, and it has 
clearly the right to sue for them when its agent has failed to collect. 

The legality of the tax claimed is assailed on the ground that the 
ordinance imposing the same was not engrossed and was not signed by 
the president, as provided by sections 6 and 8 of the Act 37 of 1876. 

The evidence of the clerk is that it was duly engrossed and it is un- 
contradicted. 

It is shown that the ordinance was duly introduced, considered and 
adopted by the board and published as required by the law, and the 
publication carries the name of the president as having signed the 
same. The judge a quo seems to have been satisfied by the evidence 
that the ordiaance was not actually signed by the president; though 
we find nothing in the record to satisfy us to that effect. But he con- 
cluded that the provision requiring the president to sign ordinances 
was directory merely, and that where the ordinance had been actually 
passed by the board, in the exercise of its authority and in accordance 
with all legal requirements, and had been duly promulgated by publi- 
cation in the official journal and had passed into execution, the mere 
failure of the president to sign would not invalidate it, unless the legis- 
lative interest to the contrary was clear. 

He is sustained in this conclusion by respectable authorities holding 
_ that “a legislative provision requiring the presiding officer of the 
council to sign all ordinances is directory in its nature. If regularly 
passed an ordinance is valid, though not thus authenticated.” Ist 
Dillon on Munic. Corp. sec. 331 and notes. 

The case of Breaux’s Bridge, 30 Ann. 1105, rests on peculiar facts, 
and seems to indicate that, had the ordinance been promulgated by 
publication in the official journal purporting to have been signed by 
the mayor, the defect of his actual signature to the original ordinance 
would not, alone, have been fatal. 

We see no reason to disturb the conclusions of the district judge on 
this point, or as to the amount due by defendant. 

Judgment affirmed. 
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No. 1240. 
Fanny K. Pniips vs. HER CREDITORS. 


An appeal will not be dismissed because of irregularity in the citation of appeal and 


return thereon, when citation has been prayed for. 
An appeal bond for a suspensive appeal is in time when filed within the year following 
the adjournment of the court in the country. The delay is‘not to,be computed from the 


date of the signature of the judgment during term. 
Res judicata is not a ground for dismissal of an appeal. ‘It is a means of defense which 


can be urged on the merits only. 

A second motion to dismiss made after submission of the cause is too late. 

A judgment rendered homologating an account and ordering a distribution of funds, is 
a nullity where the cession of property previously ordered by the court has been avoided 
and set aside. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. 


M. E. Girard and F. D. Chrétien for Opponents and Appellants. 
C. A. Mouton and O. C. Mouton for Appellees. 


The opinion of the Court was delivered by 

Bermupez, C.J. The transcript contains two motions to dismiss, 
one made before, the other after submission. 

In the first it is claimed that the appeal should be dismissed, because : 

1. Proper parties were not made and cited. 

2. The syndic having died, no one was appointed to represent him 

3. The appeal bond was not filed within the year from the rendition 
of the judgment; and because of 

4. Res judicata. 

In the second motion, it is urged that the appellant has not filed in 
this court the transcript mentioned in the clerk’s certificate and which 
is necessary to complete the transcript. 


I. 


1. The appellant has prayed in her petition for an appeal “that the 
parties defendants be duly cited as required by law in such cases.” 

This is all she had todo. The prayer fully protects her from the 
attack now made upon her. If, notwithstanding her prayer, the clerk 
and the sheriff did not perform their duty, she is not, but they are, to 
be blamed for it. 

Under such a state of facts the only thing that could have been 
asked would have been a continuance of the case, to allow that to be 
done which had not been done; but for this no prayer is made. 
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2. The death of the person appointed syndic and the non appoint- 
ment of some one in his stead, is no ground for the dismissal of the 
appeal. 

The proceedings in this matter contemplated a respite. The district 
court refused the application and ordered a cession of property. On 
appeal, the judgment rendered to that effect was reversed, so far as it 
decreed the cession, but affirmed otherwise. The effect of the judg- 
ment was therefore to put the applicant for the respite in the condition 
which she occupied before she filed any proceeding for that relief, at 
the same time that it avoided the cession ordered by the district court 
and all proceedings consequent upon it. With this avoidance the ap- 
pointment of the syndic fell. In that condition of things there was 
no necessity to appoint any one to replace one who had no legal exist- 
ence, who was therefore no necessary party to the appeal. 

3. The bond furnished to perfect the appeal was filed within the 
year following the day on which the judgment appealed from could 
have become executory, that is, within the year following the close of 
the term during which the judgment was rendered. The year does not 
begin to run in the country from the signature of the judgment during 
term, but only from the end of the term. 


4. The objection of res judicata is not one which can be urged ona 
motion to dismiss. It can be considered and acted upon only as a 
matter of defense on the merits of the cause, at which it is necessarily 


levelled. 


II. 

The second motion to dismiss was filed after the submission of the 
cause, subject to the objection of the appellant, who urges that it 
comes too late. This objection is well founded and must be sustained. 


Motion to dismiss denied. 


ON THE MERITS. 

The appeal is taken from the judgment of the lower court homolo- 
gating an account filed by the syndic and ordering a distribution of 
the funds therein mentioned and which are the proceeds of a sale of 
the assets of the applicant for a respite. 

This judgment was rendered while the appeal from the judgment 
ordering a cession was pending in this Court. 

The latter judgment having been reversed, 36 Ann. 904, it irresist- 
ibly follows that whatever was done in furtherance of the judgment 
ordering the cession is illegal and must be dealt with as having never 


had any existence. 
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The plaintiff was therefore right in opposing the distribution pro 
posed by the account presented by the syndic and is entitled to relief. 

It is therefore ordered and decreed that the judgment appealed from 
be avoided and reversed, and it is now ordered and adjudged that the 
opposition of the plaintiff to the account in question be sustained, and 
accordingly that the tableau of distribution proposed be rejected ; that 
all anterior proceedings, save those in which the respite asked was re- 
fused, be pronounced to be null and of no effect, and that appellees 








No. 1248. 
M. A. Montiyo vs. F. J. Montiso.—MILLer, CANNON & Co., INTER- 
VENORS.—HENRY YOUNG ET ALU, INTERVENORS. 

The labourer has tho first and paramount privilege upon the crops raised by his labour for 
payment of his wages and a concurrent privilege with others upon the agricultural im- 
plements and stock used in the cultivation of the crops, while the factor has a privilege 
upon the crops alone and inferior in rank to the labourer. 

In a contest between the factor and the labourer, the latter eannot be compelled to discuss 
the movables before enforcing his privilege on the crops because his lien on the crops 
is superior to all others and he is entitled to be first paid out of the fund produced by 
them. His concurrent lien on the movables is only an additional security to which he 
need not resort until the primary fund has proved insufiicient. 


\ PPEAL from the Nineteenth District Court, Parrish of St. Mary. 
Goode, J. 


D. Caffrey for Miller, Cannon & Co., Intervenors. 


G. B. Shepherd and Foster & Suthon for Henry Young and others, In- 
tervenors. 


The opinion of the Court was delivered by 

MANNING, J. M. A. Montijo of Cuba sued F. J. Montijo of St. Mary 
parish for rent of the Retreat plantation situated therein and provis- 
iovally seized the crops. Miller, Cannon & Co. of Galveston who far- 
nished the supplies and made advances for the cultivation of the place 
intervened to enforce their privilege, and Henry Young and other 
labourers also intervened, claiming a privilege superior to all others. 
The contest is between the factors and the labourers and the lower 
judge decided for the latter. 

The labourers have the first privilege on the crops. Rev. Civ. Code, 
art. 3217, addendum to paragraph 9. They have a concurrent privi- 
lege with the lessor on the agricultural implements and stock, etc.» 
while the factor has a privilege on the crops alone. 

The contention therefore is—inasmuch as the labourer has a privi- 
lege on the crops and movables and the factor’s privilege rests on the 
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crops alone, the labourer should be compelled to exhaust the movables 
first before he trenches on the crops, and should not be permitted to 
absorb the whole of a fund upon which the factor has also a privilege 
to the latter’s detriment when he might satisfy his claim or a part of it 
out of a fund upon which the factor has not a privilege. 

There is no textual provision of our law to that effect, (and privi- 
leges are stricti juris), but it is claimed that equitable considerations of 
the highest character will be promoted by construing its provisions 
touching privileges on agricultural estates and their fruits in the par- — 
ticular manner now insisted on, and the principle adopted by courts of 
equity is invoked, that where one party has a lien on two funds and 
another has a lien only upon one of them, equity will compel him who 
has the double lien to resort first to that fund upon which the other 
has no lien. 

The manifest object of our law was to assure payment to the labour- 
ers to the prejudice of every one else. The sequence of the different 
provisions shews this, for immediately after declaring the privilege of 
the labourer to be concurrent with the lessor, the furnisher of supplies, 
etc. it adds that his privilege shall be superior to all of them—the re- 
sult of an amendment prompted doubtless by an apprehension of 
injury to agricultural interests if the labourer were not specially pro- 
tected. However inequitable it may be for the labourer to be given 
precedence over the lessor, without whose land no crop can be grown, 
and over the factor without whose money the labourer cannot be fed, the 
law adopted that policy, and it is stamped very unmistakably on the 
legislation that was had immediately after the system of free labour 
began to be used. The law means that the labourer shall be paid 
whoever may suffer, and to ensure his payment gives him the first and 
paramount lien on the crops and a concurrent lien on the movables. 
To force him to discuss the movables before resorting to the crops 

would be hindering instead of helping him to payment for Ins labour, 
for if the factor can thus compel him to exhaust the movables so may 
the lessor, and he will be driven by one and the other to fruitless pur- 
suits of the movables, and he might justly complain that while the 
spirit and intention of the law was to subject the crops to his payment 
first and over all, construction had placed obstacles in his way that 
defeat the law’s intention. We cannot adopt aconstruction that would 
entail that result. The fact is there is no room for construction. The 
priority of the labourer’s privilege is a matter of positive law. 
And so the lower court held. 
Judgment affirmed. 
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No. 1245. 


Henry LEHMAN vs. LOUISIANA WESTERN RAILROAD CoMPANY. 


It is the clear duty of a railway carrier to provide safe egress from their cars for their 


passengers, to give due notice of arrival at stations, to allow passengers proper and 
sufficient time to alight, and to take care not to start the train while passengers are in 
the act of getting off. For neglect of such duties, resulting in injury to passengers, 
the carrier is responsible. 


When a passenger, with his wife and children, is in the act of alighting from the traln 


a. 


eo 


stopped at a station, and when the wife, with an infant in her arms, having reached the 
lower step of the car, is thrown violently to the ground by the sudden starting of the 
car, the husband's act in jumping off to her assistance while the train is in motion and 
leaving his other children of tender years on the platform, one of whom is injured in 
attempting to jump off after her parents, is not such contributory negligence as debarsa 
recovery for injury to the child. The acts of both the father and the child were the 
direct consequences of defendant's own “misconduct, and falls within the well-settled 
rule that contributory negligence cannot be set up as a defense when such negligence 
was the result of tremor or excitement produced by the defendant's misconduct, or 
when'the latter’ puts the plaintiff toa sudden election between the course which he 
took or submitting to a grave inconvenience. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
De Baillion, J. 


M. E. Girard for Plaintiff and Appellee. 
D. Caffery for Defendant and Appellant: 


In a suit »gainst a corporation, the existense of the corporation must be set out. The 
court cannot judicially recognize its existence. C. P. 112, 119, 198; 34 Ann. 963; 28 
Ann. 415. 
A citation issued against a defendant, not a natural person nor alleged to be an artifi- 
cial person, and served, first, on ‘‘ the agent of the nondescript defendant ; and, second, 
on an individual who accepts service for another agent, is null and cannot be the foun- 
dation of suit or judgment.” C. P. 198, 201; H. D. Citation; W. Nos. 2, 4, 6, 15. 
When the circumstances of a case show that a party suing for damages for injury sus- 
tained from a railroad accident left the train while in motion. without necessity and 
withont being placed in peril by the road, no recovery can be had. Redfield on Railway, 
sec. 194: Hutchinson on Carriers, sec. 643; Leading Eng and'Am. R. R. Cases, vol. 26, 
p- 351; 9 Ann. 441. 
If in sucha case the train stopped long enough to allow the passengers to get off at 
their station, and they lingered aboard beyond a reasonable and proper time to get off, 
the relation of carrier and passenger ceased, and the carrier is not answerable except 
for criminal negligence. Hutchinson, sec. 613; Red field, sec. 613 ; Hutchinson, sec. 553. 
Though defendant were in fanit, if defendant's negligent act was the proximate cause 
of the injury, no recovery can be had. 34 Ann. 778, 139, 182; 27 Ann. 54; 30 Ann. 20; 
32 Ann. 615; 33 Ann.154; 5 Ann. 514; 9 Ann. 441; 11 Ann. 292; Redfield on Railways, 
sec. 193; 3 Ed, Sedgwick, p. 495; 5 Otto 441; Shearman and Redfield 25. 
If the evidence shows that the injured child was traveling in company with and under 
the charge of her parents, and she is non sui juris, their negligence is her negligence. 
Thompson on Negligence, vol. 2, pp. 118, 1 183. 
When the damages are excessive the verdict will be reduced. 
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The opinion of the Court was delivered by 

FENNER, J. The plaintiff, for the use and benefit of his minor child, 
Eva Lehman, sues the defendant for damages for injury to said child 
resulting from the alleged negligence of defendant or its employees. 

He was met by two exceptions, which must first be disposed of: 

1. The first exception sets up want of legal citation, and denies the 
jurisdiction of the court on the ground that its domicile isin the parish 
of Orleans. 

The charter of the company, Act 21 of. 1878, assigns it no domicile 
in the State; provides that it may be sued “only in the district courts 
of the parishes in which its railroad is constructed, of which the parish 
of Lafayette is one; and directs that service of process may be made 
‘upon either the president, secretary, treasurer or any of the directors 
of said company resident in this State, or upon an agent or agents of 
the company resident in this State, and designated by the directors to 
receive such service.” 

Before instituting suit, plaintiff's attorney wrote to the general 
attorneys of the company, Messrs. Leovy & Kruttschnitt, of New 
Orleans, inquiring who were the agents, and received a reply desig- 
nating A. C. Hutchinson and J.G. Schriever as such. Accordingly, 
the citation was served personally on Schriever, who also accepted 
service for Hutchinson. Neither by allegation nor proof is the agency 
denied. On the contrary, the proof, as far as it goes, sustains it. 

The exception has no merit. 

2. The other exception is that the petition does not allege or set 
forth that the defendant is a corporation, an association or a natural 
person. 

The defendant was sued in its proper corporate name, and the objec- 
tion was robbed of all force, if it had any, by the amendment made 
under direction of the judge. ? 


ON THE MERITs. 


The evidence satisfies us as to the following facts : 

Lehman, with his wife and six children, bought tickets for passage 
on the defendant’s road from Lafayette Station to Scott Station, a dis- 
tance of about five miles. They boarded the train and took seats in 
the rear passenger car. Through the failure of the conductor to reach 
that car before arrival at Scott, no employee of the company had in- 
formed himself as to whether or not there were passengers to get off 

* at Scott. Shortly before reaching that station the brakeman called out 
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“Scott,” and again called it out immediately on arriving. He then 
got out on the platform and proceeded towards the front of the train, 
and within a very brief period, not exceeding a minute or minute and 
a half, gave the signal tor the starting of the car. 

In the meantime, after the car stopped and with reasonable expedi- 
tion, considering the character of his party, the plaintiff, with his wife, 
children and luggage, had proceeded to the platform of the car for the 
purpose of getting off. Two of the children, boys, had just stepped off. 
Mrs. Lehman, with an infant in her arms, had reached the lower step 
of the car, while the father, with the luggage and the two little girls, 
was on the car platform. At this moment the train started with the 
usual jerk, precipitating Mrs. Lehman, with her infant, off the step to 
the ground. The husband immediately jumped after her. This left 
the two little girls unprotected. One of them was restrained by a 
passenger, while the other, Eva, seven years of age, was either thrown 
or attempted to jump off after her parents, and in so doing was caught 
between the two cars and suffered the injury complained of. 

Nothing is better settled than that carriers owe to their passengers 
the duty of exercising a very high degree of diligence, care, skill and 
foresight, in order to carry them safely. They are bound to the dili- 
gentia diligentis patris-familias—the diligence which a good specialist in 
that particular line of business would exercise, including all the care, 
caution and skill which common experience shows to be proper in order 
to secure safety. The provision of safe methods of ingress and egress 
to and from their trains, the giving of due and proper notice of arrival 
at stations where passengers are to get out, the allowance of proper 
and sufficient time for passengers to debark at such stations, and due 
care not to start the train while passengers are in the act of getting 
off, are amongst the plainest and clearest features of the duties of the 
railway carrier to its passengers. 

The evidence in this case exhibits a very gross infraction of these 





rules. 

No care was taken to ascertain whether there were passengers to 
land at Scott Station. 

The stoppage was excessively brief. No diligence was used to learn 
whether passengers were in the act of getting off. Had there been, it 
would have been seen that the plaintiff, with his party, were on the 
platform and steps of the car for that purpose at the moment when the 
train was started. They had not been guilty of any unusnal or un- 
reasonable dilatoriness in getting off. They had a right to suppose 
that the train would not start until they were safely landed. The 
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wife was unquestionably on the bottom step of the car in the act of 

alighting when the car started, and the evidence leaves no doubt that 
she, with her infant in her arms, was precipitated to the ground by the 
jerk of the car. Had she or her child been injured, the liability of the 
company would have been clear beyond dispute. | 

But it is claimed that the act of the husband in jumping off after 

‘ the train -had started, thus abandoning his little girls, and the act of 
Eva in jumping after him, were faults which give rise to the defense 
of contributory negligence. 

The evidence leaves it doubtful whether Eva jumped. or was thrown 
off by a jerk of the car; but however that may be, the acts of the 
tather and of the child were both the direct result of the negligence of 
the defendant. 

When a man sees his wife aad infant thrown violently from a car by 
the starting of a train, his natural and irresistible impulse is to jump 
to their assistance; and it is equally the impulse of a child when 
seeing herself about to be carried away from her parents to seek to 
join them. Their conduct, under such circumstances, is not.to be 
judged by ordinary rules. 

The rule is well settled that contributory negligence cannot be set 
up as a defense when such alleged negligence was the result of tremor 
and excitement produced by the defendant’s misconduct, or when the 
latter’s negligence puts the plaintiff to a sudden election between 
acting as he did or submitting to a grave inconvenience. 

The rule has received a variety of applications. 2 Redfield on Rail- 
ways, § 194 et seqg.; Wharton on Neg., § 375, 377; 2 Thompson on 
Neg., p. 1174. 

We consider that the facts of this case bring it clearly within the 
reason and spirit of the rule. 


The accident resulted in such injury to the child as to necessitate 
the amputation of her left arm just above the elbow. 

The jury returned a verdict of twelve thousand dollars. The evi- 
dence shows that plaintiff is a farm laborer, supporting his entire 
family, according to his own statement, on twenty dollars a month, 
and giving no education to his children. Under all the circumstances, 
we think the verdict should be reduced to five thousand dollars. It is 
therefore ordered, adjudged and decreed that the verdict and judg- 
ment appealed from be amended by reducing the principal thereof to 
five thousand dollars, and that, as thus amended, it be affirmed, appel- 
lees to pay costs of appeal. 
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No. 1246. 


H. C. Minor vs. J. B. Bupp, SHERIFF, ET AL. . 


An appeal from a judgment rendered by the district court for Terrebonne parish, return” 
able to this court ‘‘ according to law,”’ is not returnable at Opelousas, but at New Orleans, 
on the second Monday of February. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 


L. F. Suthon for Plaintiff and Appellant. 
B. F. Winchester, District Attorney, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. The motion of the appellant to strike this cause 
from the docket of this court at this place (Opelousas) must prevail, 

This is a civil suit, the object of which is to arrest the collection of 
certain State and parish taxes. 

It was decided by the district court for the parish of Terrebonne in 
May last, and the payment rendered against the plaintiff was instantly 
appealed from, the appeal being made returnable to this court, “ac- 
cording to law.” 

The transcript was filed here by the defendant and appellee, and not 
by the plaintiff and appellant. 

The latter claims that this court has no right or jurisdiction over the 
cause at Opelousas, but can pass upon its merits at New Orleans. 

A reference to the last act regulating returns of appeals to this 
court, Act No. 69 of 1884, p. 92, sec. 5, shows that appeals from the dis- 
trict court for the parish of Terrebonne are not included among those 
which are returnable to this court at Opelousas. 

The words found in the order granting the appeal, making it return- 
able “according to law,” mean returnable at New Orleans on the second 
Monday of February next, under the general provision contained in 


sec. 10 of the same act. 


If this were a criminal case quite’a different question would be pre- 
sented. Act 1876, p. 56. 

It is therefore ordered that this cause be stricken from the docket of 
this court at this place at the cost of appellees. 
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No. 1244. ° 


Oscar HALPHEN vs. U. A. GUILBEAU AND LEZAIRE BROUSSARD. 


Where the suit is in its inception a contested election-case and the appeal comes up on a 
? ; question of pleading at the proper time and place for appeals in such cases, it will not 
oy - be dismissed on the ground that the suit has been converted into au action under the 
; Intrusion Act which should have been returned in ten days. 
aN d . An appeal from a judgment dismissing the suit cannot be dismissed for prematurity. 
wes Where a suit has been stolen from the court-house and the plaintiff files another reciting 
‘ the allegations of the first and other proceedings therein, the plea of lis pendens is not 
maintainable. 
A stolen suit may be reconstructed and reinstated in other ways than that specifically pro- 
vided by general or special statutes. A new petition setting forth the allegations of 
: the first, or incorporating a copy of it, may be as efficacious and is as permissible as the 
a special methods pointed out by the statutes. 
aa Neither is it necessary that the lost suit should be reconstructed by judgment of court in a 
; e separate and independent suit before renewing the allegations upon which the contest 
se for the office is made, although the facts that the allegations and objects of the two 
peek suits are substantially the same and that the first was brought with the formalities and 
within the time prescribed, must be satisfactorily established before the defendant can 
be compelled to answer to the merits of the main action. 
The new petition is a substitute fo: the first and a trial is had upon it as it would have been 
had upon the first with the additional issues raised, whether such first “suit had ever 
=f in fact been instituted and the proceedings had thereunder as alleged. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
*y Gates, J. 




































Seg Edw. Simon, C. H. Mouton and Jos. A. Breaux for Plaintiff and 
; Appellant. 


F. Voorhies and Robert Perry for Defendant and Appellee. 


On Morion TO Dismiss. 


The opinion of the Court was delivered by 

MANNING, J. At the general election in the spring of 1884 Oscar 
Halphen and U. A. Guilbeau were rival candidates for the shrievalty 
of St. Martin parish. Guilbeau was returned and Halphen filed a suit 
on May 2\st asserting his election to the office and praying judgment 
for induction therein. 
‘ The motion to dismiss is on two grounds: 

1. That the suit involves the right to an office and the appeal should 


‘ ar have been returned in ten days. 
Be 7 The judgment was rendered six mouths ago and the appeal was 
ru, . taken here at the next regular term thereafter. This is the proper 


course in contested election cases. State ex rel Young v. Judge, Man- 
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ning’s Unrep. Cas. 237 followed in Duson v. Thompson, 32 Ann. 863 ; 
®tate ex rel Jeter v. Judge, Mann. Unrep. Cas. 281. 

The appeal in its present shape does not present the merits but 
merely a question of pleading, and therefore we will not say now what 
is the technical character of the action except that as first instituted 
against Guilbeau it was undoubtedly a contest of an election, and as 
the appeal ison the form of pleading we shall maintain that it is rightly 
taken at this stage of the case. 

2. That an appeal does not lie from an interlocutory judgment such 

‘as this. 

As the judgment sustained an exception the effect of which was to 
dismiss the suit, it is difficult to imagine a judgment that more imper- 
atively requires an appeal for its rectification. 

The motion is denied. 














On EXCEPTION. 

Although Guilbeau had been commissioned he refused or failed to 
qualify and the time for qualifying having elapsed, the Governor 
appointed Lezaire Broussard to the vacancy. Halphen then filed an 
amended petition reciting these charges and made Broussard a party, 
and shortly thereafte: the suit with all the papers connected therewith 
was stolen from the court-house and no trace of them has been dis- 









covered. 

Halphen then filed the present petition in which he sets out his 
antecedent suit and its loss and the allegations thereof, and thus 
attempts to reinstate or reconstruct it and prays judgment, as he had 







prayed in the original. 
The defendants except on various grounds :— 
1. Lis pendens in this, that the former suit is alleged to contain the 
same allegations and to present the same issue as the present and its 








pendency is a bar to the present action. 
The maintenance of this branch of the exception would forever pre- 
vent the plaintiff from obtaining a judicial determination of his action 
: and thus make him the victim of an act for which he is not responsible. 
It would establish the precedent that the abstraction of a pending suit 
from the public records is a protection of the defendant from further 
pursuit and would be an invitation to the repetition of like acts in other 









cases, 
2. That the object of this suit is to re-establish and reinstate a lost 

* suit which cannot be attained in this way, but a rule should have been 

' taken and served to show cause why the lost proceedings should not 
‘be reinstated and the former suit be reconstructed. 
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3. If it be held that'such form is permissible, then all other matters 
should be eliminated from the petition and the inquiry be limited to® 
the ascertainment whether the allegations now made are the same as 
those in the first suit and the relief sought now is the same as that 
sought before. ; 

The lower judge sustained the second branch of the exception for 
the reason that an Act of 1878 provides a particular mode of reinstating 
a lost suit, viz, by obtaining copies of the several papers in it from the 
book in which the clerk is required to record them and filing them in 
lieu of the lost originals. Sess. Acts 1878, p. 42. And he accordingly 
dismissed the plaintiff. His ruling is error. 


The object of the legislature in providing this mode of relief would 
be frustrated by the failure of the clerk to record the petition and 
other papers. It would be frustrated in this case, if we maintained 
the ruling, as the fact was the clerk had not recorded them, and numer- 
ous parishes if not all would be unable to adopt this statutory mode of 
relief because in most offices such book of judicial records is not kept 
at all. 


The legislature did not intend to exclude other modes of relief when 
it adopted this particular one, In fact this case shews the statutory 
remedy to be less efficacious than the ordinary modes which are left 
- untouched by the statute. Several parishes have lost all their public 
records by the burning of their court-houses and special Acts have 
been passed providing for the reinstatement of them. Ina case coming 
up from one of these parishes where a reinstatement of a lost suit was 
attempted by a petition reciting the contents of the original as in the 
sait at bar, it was held good. The process adopted in that case was a 
rule and doubtless it suggested that feature in the exception now before 
us. Wallace v. Calhoun, Manning’s Unrep. Cas. 353. But there is no 
reason why a citation with copy of the petition should not be equally 
as good process as arule. In the above-cited case no service had been 
made which defeated the attempt to reinstate, but in this case service 
has been made. 


We do not think the third clause of the exception more tenable than 
the others. Except to avoid prescription it would not matter that the 
first suit had never been instituted, and to hold that the plaintiff must 
first go through the regular stages of a suit to re-establish his lost suit 
and obtain a judgment therefor before he can approach the main object 
of his action would be to invent obstructions in pleading to delay 
suits. 
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Unquestionably the plaintiff could have brought a new suit out-and- 


















































tters 
d to® out and at the time he brought this one, but for the necessity that such / 
1c as suit must be filed within a given time after the election. His sole object 
that in alleging the institution of the first suit*is to bring himself within oh 
the time given for action and to avoid prescription. It matters not . 
1 for therefore if he never obtains a formal judgment of reinstatement. He eee 
ting does not need any for his purposes. What he does need is to prove ‘ 
. the that he brought suit with the necessary allegations within the time the 
n in law permits and took ‘such other steps as. the law prescribes in, the 
ngly preraises, and he must do this before the defendants can be compelled 
to answer to the merits of the shrievalty contest, for non constat that 
yuld he can re-establish or reconstruct the lost suit or prove that* it was 
and filed in time. Of course we at present ignore the documents and 
ned papers in the record apon that issue while we are considering this ~ “ 
ner- exception, Having re-established his lost suit, he can then proceed ‘ 
le of with his proof on his present allegations touching the*shrievalty con- 
cept test. 
There are other questions raised in the record which we do not touch. 
died The case went off on the branches of the exception which we have 
ory noticed and we decide no others. : 
left It is therefore ordered and decreed that the judgment of the lower - . 
lic court is reversed and the cause is remanded for further proceedings . 5 
4 . . > 
on according to law, the costs of appeal to be paid by the defendant ap- 
. peillee. 
ing 
wes No. 1239. 
the d 
ds THe State or Lovurstana vs. A. A. GOODWIN. 
ore In a prosecution for knowingly and maliciously sending’a Jetter to another threatening to . 
accuse him of a crime, under Act 64 of 1884, the use of the words “ willfully, maliciously 
no and feloniously ” is the certain and entire’ equivalent of the words ‘ knewingly add . 
ly maliciously ” employed in the statute. 
en An admission, made to avoid a continuance, that the prosecuting witness had made frequent 
‘ice threats against the accused, does not debar theState_from proving on the trial the 
times and circumstances under which such threats were made. 
Proof of the truth of the charges threatened to“be made is not per se a justification under 
lan the statute, though such proof, in connection with other evidence tending to rebut the 
he malicious intent, might’under some circumstances be admissible. fe 
' This offense is entirely different from libel, and neither the letter nor the reason of the con 
ust stitutional provision permitting the truth of the libel to be given in evidence has any 
uit application here. 
act e The only qualification of the crime is that the ‘act denounced was done ‘‘ knowingly and 
, maliciously,” i.e, with malicious intent’; and while‘charging that the malice must be 
ay established, ;the judge did not err in charging that the particular character of the mali- 






cious motive was of no consequence. 
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It is no obstacle to a conviction under Act 64 that the evidence might have supported the 


graver offense denounced by Act 63. 
The statute does not violate the constitutional guaranty of libérty of speech. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
“a Blackman, J. 
John CO. Wickliffe and John C. Ogden, District Attorneys, for the 
State, Appellee: 
R. P. Hunter and Jas. Andrews for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The indictment charges that the defendant ‘did will- 
fully, maliciously and feloniously write, send and cause to be delivered 
to one William McCuen a letter threatening to accuse said MeCuen of 
. the crimes of arson, embezzlement and larceny, ete.” 

A motion to quash was made, based on the grounds: “Ist. That th 
indictment is so vague, indefinite and defective for duplicity that it 
is impossible to tell what is charged against him. 2d. That said indict- 
ment does not charge any offense known to the law of Louisiana; that 
there are two statutes of a similar nature, but the offense herein is not 
laid under either, and it is impossible to tell under which the prosecu- 


tion is brought. 3d. That the distinction between the two statutes is 
the intent to extort money or the absence of such intent, and no intent 


is charged.” 

We think the motion was properly overruled. The two statutes 
referred to are the Acts Nos. 63 and 64 of 1884, already referred to in 
the case of Peters, just decided. There is not the slightest obscurity 
as to the act on which the indictment is based. The absence of any 
charge of intent to extort removes it conclusively from the operation 
of Act 63 and confines it to Act 64. The latter act affixes no intent to 
the offense, except that it be done “ knowingly and maliciously.” The 
only question deserving attention under the motion is, whether the 
terms “ willfully, maliciously and feloniously” are a sufficient equiva- 
lent for the words ‘‘knowingly and maliciously” used in the statute. 
_ It is not essential that statutory offenses should be charged in the pre- 

cise words of the statute, provided terms of certain and equivalent 
import are used. State vs. Stiles, 5 Ann. 324; State vs. Pratt, 10 Ann. 
191; State vs. Hendry, 10 Ann. 207; State vs. Butman, 15 Ann. 166. 

We can conceive of no possible significance of the words “ know- 
ingly and maliciously ” which is not conveyed by the words “ willfully, 


maliciously and feloniously.” 
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2d. Accused made a motion for continuance on the ground of an absent 
witness, by whom he swore he expected to prove that the prosecuting 
witness, McCuen, had made frequent threats that he would send accused 
to the penitentiary, and “that this is a false, wicked and malicious 
prosecution, instigated by malice and spite against affiant.” . The 
State admitted the threats, but refused to admit the part in quotations, 
on the ground that it would be only an opinion of the witness. The 
judge did not err in accepting the admission as tendered, and in 
refusing the continuance. 

We may here dispose of a later exception connected with this mat- 
ter taken to the ruling of the judge permitting McCuen to prove the 
time and circumstances under which the threats above admitted were 
made. We can perceive no inconsistency between this evidence and 
the admission, and no error in the ruling. 

3d. Bill No. 3, taken to all the evidence, on the ground that the 
indictment charges no intent and is not sufficient to support any proof, 
falls before the same reasons on which the motion to quash was over- 
ruled. 

4th. Bill No. 4 covers an objection to a statement by McCuen that the 
threatening letter produced was written by accused “to the best of 
his knowledge and belief,” he having seen him write once, on the 
ground that it was only the opinion of witness. The objection has no 
merit, and goes only to the effect of the testimony. 

5th. The ruling excluding questions as to the contents of a letter 
without showing that the letter itself had been lost or mislaid was 
clearly correct. 

6th. The objection to the reception in evidence of the threatening 
letter referred to in the indictment, on the ground that it tended to 
show an intention to extort money and to prove the offense established 
by Act 63, had no force. If it was “knowingly and maliciously sent,” 
and was a threatening letter within the terms of the statute, it would 
support the lesser offense under Act 64, whether or not it was designed 
to extort. 

7th. The exclusion of testimony offered to prove the truth of the 
charges threatened to be made in the letter was not error, though, 
perhaps, the reasons given by the judge, as they appear on the face of 
the bill, are expressed too broadly. Weare not prepared to say that 
in connection with, and as an element of, evidence going to show 
proper motives for the communication, and to rebut malice, the truth, 
or even an honest belief in the truth, of the charges might not, under 
some circumstances, be receivable in evidence. For instance, suppose 
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the motive of the party sending a letter threatening to accuse another 
of a crime of which he believed him to be guilty had been to give the 
latter an opportunity of explaining his conduct and showing his inno- 
cence, if possible, before taking action, such facts would obviously 
rebut the imputation ot malice, which is an essential element of the 
offense. But where, as in this case, the truth was offered as, of itself 
and by itself, a justification, it was properly rejected. 

The qualifications contained in the statute are “knowingly and 
maliciously,” not falsely or untruthfully, and the malicious intent may 
be as clear in threatening to accuse another of a crime which he did 
commit as of one which he did not commit. And this is apparent from 
the context of the statute, which extends the denunciation to threats 
to accuse another of any “fault, misfortune, infirmity or failing.” Surely 
the fact that the misfortunes or infirmities existed would not justify the 
letter or rebut the malice. The mandate of the law and the constitu- 
tion, that in matters of libel the truth shall be received in evidence, 
has no application to this case, which does not partake of the character 
of libel or even of slander, an essential element of which is publication, 
which is not;contemplated here. And the reason of the requirement 
is equally inapplicable. It may serve as some protection to society to 
let the world know that another is a criminal or an unworthy person, 
if that be true; but what good purpose is served by malicious and 
vindictive threats addressed privately to the criminal, and serving only 
to annoy and alarm him, without the remotest benefit to any other 
person}? 

The evidence was properly rejected. 

8th. The next exception is to the following charge of the judge: “If 
the jury find from the evidence that the accused sent the letter as 
charged in the indictment—that is, if he knowingly and maliciously sent 
the letter—and that it threatens to accuse McCuen of a crime, it makes 
no difference with what intent it was done, whether for extorting 
money or other valuable thing or for the purpose of defaming, it being 
necessary for the State to establish that it was knowingly and mali- 
ciously done.” 

Counsel for accused contends that this charge entirely eliminates the 
question of intent from the consideration of the jury, and leaves noth- 
ing to be determined but the bare fact of sending the threatening 
letter. The language is not susceptible of such interpretation. On the 
contrary, it could not more emphatically express the requirement that 
the sending must be malicious, i. e., with malicious intent. If mali- 
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cious, it correctly holds that the particular character of the malicious 
motive is of no consequence. And such is the law. 

9th. The last exception is to the refusal of the judge to charge the 
jury as follows: ‘If the jury finds that the intent was to extort 
money and not to maliciously injure the character and reputation of 
McCuen, then they ought to acquit the accused; that the prisoner is 
being tried under an indictment found under Act No. 64 of 1884, and 
they cannot find the prisoner guilty under the state of facts denounced 
by Act No. 63’of said session.” 

The judge did not err in such refusal. The crime of ‘ knowingly 
and maliciously sending a letter threatening to accuse another of a 


‘crime” may certainly coexist with an additional intention of extorting 


money, and the objection is robbed of all possible force when it is 
considered thatthe latter intention adds to the penalty of the offense. 

Some general remarks were ‘made to the effect that the statute, as 
thus construed, violates the constitutional guaranty of liberty of 
speech. 

A bare reference to the judicious commentary of Mr. Cooley on this 
subject, wherein he expounds the meaning and history of these consti- 
tutional provisions, with copious reference to authorities, will show 
that this contention has not the slightest foundation. Cooley on Const’l 
Lim., chap. 12. 

Threatening communications, with the intention to extort money, 
have been common subjects of criminal legislation both in England 
and in the States of this Union. 2 Archbold Cr. Pr. and Pl., p. L060 
and notes. 

The legislature of this State adopted similar legislation in the Act 
63 of 1884. But recognizing the existence of an equally cowardly and 
reprehensible practice on the part of evil-disposed persons of vexing, 
annoying and alarming others against whom their malice had been 
excited, by sending anonymous or other communications threatening 


to expose them to public criticism by accusing them, génerally falsely,’ 


of crimes or of humiliating infirmities or misfortunes, the legislature 
wisely extended the provisions of its criminal law so as to prevent or 


punish such acts. 
It isa libel upon the noble privilege of free speech, guaranteed by 


our constitution, to say that it embraces or protects such despicable . 


practices. We make this remark, of course, without reference to the 
facts of this particular case, with which we have nothing to do. 
Judgment affirmed. 





ed 





SUPREME COURT OF LOUISIANA. 





State ex rel. District Attorney vs. Guilbeau. 





No. 1247. 


* 
THE STATE OF LOUISIANA EX. REL. C. H. Mouton, District At- 
TORNEY, vs. U. A. GUILBEAU ET ALS. 


In the absence of legislation to that effect, tax collectors are not entitled to make deduc. 
tions for charges and expenses incurred by them from the amounts realized by or 
chargeable to them. 

Mere delay in taking steps against a defaulting tax collector does not release his sureties 
when no time or prolongation is allowed by the State herself, and by the delay their 
rights to a subrogation is not impaired. 

Thejaw regulating the relations between the State, through her fiscal agents, and the gath- 
erers of her revenues, is one of extreme rigidity which must be strictly enforced. Under 
them and under the contract evidenced by the official board the accounts have to be 
promptly and faithfully rendered at the appointed time and in the proper manner: 
otherwise the principal becomes a defaulter, and his sureties are liable with and for him 
in the mode and to the extent stipulated. 

PPEAL from the Twenty-first District Court, Parish of Iberia. 


Gates, J. 


0. H. Mouton, Relator, District Attorney. 
Felix Voorhies and Mouton & Martin for Defendants and Appellants. 


The opinion of the Court was delivered by 

Bermupez, C.J. This isa suit against a sheriff as defaulting tax 
collector, and against his sureties. 

The defense by the defaulter’s legal representatives, he having died, 
is to the effect that he is entitled to be credited, Ist, with amounts due 
him by the State fur necessary expenses and costs incurred by him in 
the collection of taxes; 2d, with a diminution on the amount carried 
on the rolls for double and erroneous assessments and for amounts due 
by delinquents; and, 3d, with amounts paid by him in the treasury 
and not accounted for by the auditor. 

The sureties plead further, that they were discharged by the derelic- 
tion of the government, in consequence of whose laches their rights of 
subrogation to those of the State have been destroyed. 

From an adverse judgment the defendants have appealed. ; 

They complain here that they were illegally deprived, by the ruling 
of the district judge, of the right of establishing the credits averred on 
behalf of Guilbeau, the alleged defaulter. 

The bill taken to the action of the judge excluding the proof offered, 
shows that it was proposed to introduce in evidence an account for 
publication of delinquent tax sales in 1880, 1881 and 1882 due the Ob- 
server, a newspaper published under that name} a receipt of the clerk 








T Ar- 


» deduc. 
d by or 


sureties 
Ly their 


he gath- 

Under 
e to be 
anner * 
for him 


a. 


ants. 


| tax 


lied, 
due 
n in 
ried 
due 
ury 


lic- 
; of 


ing 
on 


ad, 
for 
dh- 


= 
¢ 


-  @QPELOUSAS, JULY, 1885. 719 





~ State ex rel. District 4 ttorney vs. Guilbeau. 





of court for amount paid by Guilbeau for recording sales of property 
adjudicated to the State; a receipt of the Observer for publication of 
tax sales in 1883; two checks on a bank to the order of the State treas- 
urer. 

The evidence was ruled out ‘‘on the ground that compensation can- 
not be pleaded by a tax collector when sued for taxes collected by or 
chargeable to him. This would be practically to allow him to sue the 
State. The proper place to settle this was the auditor’s office.” 

It is urged that the relations existing between the State and a tax 
collector must be assimilated to those of principal and agent, and that, 
in the absence of adverse legislation, recourse must be had to the gen- 
eral provisions of the law ou the subject of mandate. 


There can be no question as to the correctness of the proposition, 
but the law touching this matter does not authorize the agent to make 
any deductions. He is one and the same person with the principal. 
He must pay over what he has collected, and then claim reimburse- 
ment of the charges and expenses necessarily incurred by him in the 
execution of his mandate. 

The law on the subject, R. C. C. 3023, distinctly provides, as a rule, 
that the principal ought to reimburse the expenses and charges which 
the agent has incurred in the execution of his mandate, and pay his 
commission when one has been stipulated. The agent has a right to 
retain the same only when they are admitted or where they should 
clearly have been allowed. This is not such a case. 

The district judge well says, however: 

“The mode of ascertaining the indebtedness of a tax collector is 
very simple. He is charged with the sum total of the assessment rolls 
and blank licenses, and it is his duty to offset these by vouchers of pay- 
ments to the State—delinquent lists, sales of property made for non- 
payment of taxes and adjudicated to the State, and such blank licenses 
as he may not have issued. 

“The revenue laws of the State fix the dates at which his settlements 


- shall be made, and if he fails to comply with those laws all presemp- 


tions are against him. * * * The State demands prompt payment 
of its dues, or a clear showing of the reasons why not.” 

It may well be, and it is no doubt the case, that, in adjusting their 
accounts with the State, tax collectors are allowed to retain all just 
amounts to which they might be otherwise entitled; but where they 
have not been permitted to make such deductions they cannot look for 
relief to the judiciary, but must address themselves to another branch 
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of the government, which alone controls the funds in the treasury in 
the absence of special legislation. 

It is upon this principle that in a similar case, recently decided at 
Monroe, (State vs. Bradly) this court held that a sheriff and ex-officio 
aA fe tax collector is not entitled to deduct from amounts due the State for 
taxes and licenses collected by him the cost of deeds and copies 
2 charged to the State in cases of purchases of land sold for taxes and 
Sie adjudicated to the State. 
ah . The district judge was therefore right in excluding evidence to show 

cost of publication of tax sales. 

i In justification of his refusal to admit the two checks in favor of the 

: State treasurer, he says, in his reasons for judgment, that the amount 
Be. of both had been placed to the credit of the collector in the auditor’s 
a and treasurer’s statements. This saying is verified by the record. 
Such being the case, his exclusion of the checks, if erroneous, has 
_. worked no injury. The checks might have been admitted, the objec- 
tion to them going to the effect and not to the admissibility. 



































ae ON THE MERITs. 
The case of the State is made out, not only by proof, but also by the 
J special defense setting up title to further credits. 
% . There is no evidence establishing that the defaulting tax collector is 
"entitled to any credit. The district judge, in his elaborate opinion, so 
ys ‘finds and declares; so do we. 
ot The defense of the sureties is, after all, simply, that, by the failure 
; of the auditor and of the Governor to report Guilbeau as a defaulter 
to the General Assembly, and to publish him to the world as such, 
: they have been deprived of their right of subrogation to the rights of 
the State in case of payment, and are thereby discharged from all lia- 
bility on their bond. 
It is true that the Code provides (R. C. C., 3063) that the prolonga- 
, tion of the terms granted to the principal debtors, without the consent 
BE of the surety, operates the discharge of the latter; but there is noth- 
ing in the.record to show that the State has ever granted to Guilbeau . 
any prolongation whatever. It is not even pretended that the cus- 


Se todians of the fise have arrogated to themselves such power which fhe 
pd sovereign alone could have exercised. State vs. Lanier, 31 Ann. 423. 
ee SY In case of the Police Jury vs. Brookshier, tax collector, 31 Ann. 


738, which was a synonymous case, the sureties having claimed a-re- 
lease because of an alleged delay in enforcing settlement, the court 
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“Their complaint is that the plaintiff was so dilatory in commencing 
proceedings as to imperil their safety. * * * It is not shown, nor 
even pretended, that whatever delay there was instituting proceedings 
either impaired or destroyed their right of subrogation or any other 


right. The right of subrogation is, indeed, the only one that could be- 


impaired by delay, and it was not affected in any manner by tardiness 
in instituting this proceeding. The surety is discharged when he loses 
his right of subrogation. The mere delay to sue does not of itself pro- 
duce that effect.” See Andrus vs. State, 4 La., 407, and Barnes vs. 
Crandell, XI Ann. 119. 

The defendants contend that, although they did not seasonably 
establish in the auditor’s department that Guilbeau was entitled to a 
credit for the difference between certain taxes, and the price realized 
by the property liable therefor, and which sold for less, still they 
should be credited therewith. 

The only answer to this is that the law regulating the relations of 
the State with the gatherers of her revenues is one of extreme rigidity 
which must be strictly enforced, and that under them, and even under 
the terms of the contract evidenced by the bond signed by the collec- 
tor and his sureties, the accounts have to be promptly and faithfully 
rendered at the required time and in the proper manner, otherwise the 
principal defaulter and his sureties become liable for his defections 
with and for him in the mode and to the extent stipulated. 

The court can pass upon such questions only as may present an er- 
roneous exercise of discretion or judgment on the part of the auditor 
and treasurer as custodians of public moneys. 


Iu this instance they are not shown to have acted in an authorized 


manner. 

The appellee claims that, in the judgment of the lower court, two of 
the defendants have been misnamed, and that the errors should be cor- 
rected. There can be no objection to that relief. 

It is therefors ordered and decreed that the judgment appealed from 
be amended by striking from the names of Jean Olivier Bouvier the 
first name Jean and substituting thereto the name Jacques, and from 
the name of Jules G. Guidry the letter G. and substituting thereto the 
letter J., and that thus amended said judgment be affirmed with costs. 


«6 
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No. 1238. 
G. SEELIGSON & Co. vs. A. RIGMAIDEN & Co. 


An order granted and signed by the clerk for an attachment to issue needs no seal. 
art A creditor who sues out an attachment solely on the ground that his debtor had given a 
mortgage to another creditor, and who is proved to have asked a mortgage for himself 
- before the mortgage complained of was given cannot complain of an unfair preference 
and justify an attachment on that ground. 
The damages awarded by a jury will not be disturbed when no substantial reason appears 


therefor. 
PPEAL from the Fourteenth Distriet Court, Parish of Calcasieu. 
Z Reed, J. 


Geo. H. Wells for Plaintiffs and Appellants : 


} oa ae 1. One who has acquiesced in the assessment of his property for taxes is estopped from 
claiming that it is worth more than its assessment, or that he owns more property than 
was assessed, when he sets up such claim, in his own interest, to recover damages for 
its alleged illegal seizure, unless he proves that his assessed property has increased in 
value since its assessment, and the amount of such increased value at the date of the 
seizure; or that the property not assessed was acquired by him since the assessment of 
his other property, and its amount and value at the date of the seizure. 

2. Where one, by his words or conduct, wilfully causes another to believe in the existence 

; : of a certain state of things. and induces him to act on that belief, so as to alter his pre- 

¢ vious position, the former is estopped from afterwards ayerring against the latter the 

existence of a different state of things at the same time. 5 R, 523; 4 Ann. 293; 5 Ann: 
368; 9 Ann. 528; 12 Ann. 473; 30 Ann. 50. 

3. The seal of court is not required to orders of court, rendered by the clerk in the exercise 
of his judicial functions. It is required to the writs which he issues in execution of 
such orders. The words “ orders or writs” in Art. 774, C. P., are there used synonom- 

FY ously, and mean only process of court, issued in execution of its orders. C. P. 625, 774. 

4. When aclerk of court renders one of those judicial orders, the power to reader which is 

conferred upon him by statute, he acts as a judge, pro hac vice; and such order is as 
much an order of court as if it had been rendered by the judge himself. 18 L. 482. 
as 5. In a suit by attachment, on the sole ground that defendant has mortgaged, assigned or 
disposed of, his jproperty, with an intent to give an unfair preference to some of his 
vs creditors, it is unnecessary to allege or prove that he has done so with intent to defraud 
his other creditors. The fourth clause of art. 240,C P., provides two causes of attach- 
ment, and makes an express distinction between such a mortgage or disposition of prop- 
erty with intent to defraud creditors, and such mortgage or disposition thereof with in- 
tent to give some creditors an ‘unfair preterence. To justify an attachment, however, 
on the sole ground of such unfair preference, the complaining creditor must show that 
¢ he has been injured thereby. 

6. A charge, under the fourth clause of art. 240, C. P., that a debtor has mortgaged, 
assigned or disposed of, his property, with intent to give some of his creditors unfair 
preference, does not necessarily involve a charge that he has done so with intent to de- 
fraud his other creditors. 

7. On motion therefor, a mere clerical error or omission in a writ, should be amended, nunc 
pro tunc, even where it is proposed ‘to amend an essential requisite of the writ. An 

omission or mistake in respect to jthe seal is a proper subject for amendment. 3 Tex. 

261; 49 Tex 633; 3 Ala. 250; 2 Smedes & Marsh, 307; 1 Hill, 204. 2 Brock. 13; 9 Porter’ 
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320; 5 Pick. 663; 20 Pick. 38; 18 Wend. 675; 19 Wend. 99, 304; 11 Verm. 331; 5 Blackf. 
374. 

8. Attorney's fees, for damages for alleged wrongfal attachments, are recoverable only for 
attorneys’ services relating exclusively to the attachment; and then only when they 
have been paid, or where there has been a contract to pay a specific amount therefor. 

9. A claim in reconveniion, for damages for an alleged illegal seizure, must contain the 
same ‘‘clear and concise statement of the nature and object of the demand,” as is re- 
quired in a petition in a direct action; and where several injuries are alleged, there 
must bea specific amount of damages stated for each injury averred. 


A. R. Mitchell and F. A. Gallaugher for Defendants and Appellees : 


The!remedy by attachment is stricti juris, and cannot be extended to cases not coming 
within the obvious intendment of the law. 

No extension of its scope can be permitted in consideration of equity, and the formalities 
prescribed are rigidly exacted on pain of nullity. 9 Ann., 586. 

Clerks shall issue all orders or writs in the name of the State of Louisiana and from the 
court from which they iss26, and shall seal them with the seal of the court, and sign 
them with their own names designating their quality as clerks. C. P. 774. 

Every act whatever of man that causes damage to another, obliges him by whose fault it 
happens to repair it. C. C. 2315. 

Every person is responsible for the damage he occasions. not merely by his act, but by his 
negligence, his imprudence or his want of skill C.C. 2316. 

In order to maintain a writ of attachment under the fourth sub-division of art. 240 C. P., it 
must be shown that the debtor’s purposes were fraudulent. 32 Ann., 341; 30 Aun., 304 ; 
26 Ann., 641; 28 Ann., 819. 

The intent to defraud is the essential ingredient, and the simple act of giving a mortgage to 
a creditor to secure his claim does not of itself constitute a ground for a writ of attach - 
ment. 28 Ann., 818. 

Where defendant in an attachment reconvenes the allegation that plaintiffs, by their un- 
lawful attachment of his goods. have damaged him in the amount of three thousand 
dollars, is safficiently clear and certain to admit of evidence tending to show the 
amount of pecuniary loss suffered by him in his business by reason of the attachment. 
32 Ann., 341. 





The opinion of the Court was delivered by 

MANNING, J. The plaintiffs, a commercial firm of Galveston, sued 
the defendants, a firm of Lake Charles, for $2937.80 with interest from 
June 30, 1884, and attached their steck of goods. The defendants 
moved to dissolve and claimed damages for the injury caused by the 
attachment, which having been referred to the merits the whole issue 
was tried by a jury who gave the plaintiffs judgment for their demand 
without interest and gave the defendants judgment for $3000 with in- 
terest, and the plaintiffs appeal. 

One of the grounds of the motion to dissolve is that “ the order of 
the clerk in granting the attachment is not sealed with the seal of the 


court as required by,law.” 
It is seriously taken for it is renewed in the brief, and it was seri- 


ously received for the judge charged the jury that the seal was “ essen - 
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tial to the validity of all orders of the clerk” and if they should find 
that its omission was not caused by plaintiffs and should dissolve the 
attachment on the ground alone of its omission, then they must not 
give damages. 

There is no room for the supposition that the writ of attachment was 
confounded with the order for the issuing of the writ. The writ has 
the seal. There is no dispute about that, and the order does not need 
the seal. The writ goes into the sheriff’s hands and the seal authenti- 
cates it, but the order does not go from the elerk’s hands. The only 
significance of attaching the seal to it would be to assure himself that 
he had signed it and the law does not require such purposeless acts of 
any officer. 


The other ground of the motion is that the facts and allegations of 


the attachment proceedings are untrue. 


The sole ground for the attachment alleged is that the defendants 
had mortgaged a portion of their property to another creditor with in- 
tent to give him an uufair preference “thereby entitling the plaintiffs, 
says the petition, to an attachment.” It turns out in the evidence 
that the plaintiffs had asked aud even insisted on the defendants giv- 
ing them a mortgage accompanied with an engagement. to buy only 
from them, and the defendants refused to give it burdened with this 
onerous condition. They did not owe this other creditor as much as 
two hundred dollars but he agreed to let them have goods not to ex- 
ceed a given sum at one time and the mortgage was given to secure 
this continuing credit. There was no concealmént about it. The 
plaintiffs could have doubtless had the same arrangement but they de- 
manded his exclusive trade in articles in their line. The defendants 
did not give the mortgage until after the plaintiffs had demanded one 
in their favour, and the refusal of the plaintiffs to credit them further 
was the cause of their application to the other creditor. 

Notwithstanding this refusal and the termination of their business 
relations, the defendants continued to pay them the balance that was 
due. Their purchases of the plaintiffs had reached the sum of $27,000 
and they had paid all but the balance now sued for. They paid $1500 
or thereabouts after the plaintiffs had refused to credit them further. 
So far from exhibiting any desire or intention to defraud the plaintiffs 
or give any other creditor a preference over them, they evidenced the 
purpose to pay them as fast as possible and did unto their more oblig- 
ing creditor only what the plaintiffs wanted should be done to them. 
The suggestion of a mortgage first came from the plaintiffs. 
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The defendants’ store was shut up under the attachment eleven 
days—their credit was seriously impaired—all their creditors came 
down upon them and they lost trade, credit, and profits. 

We are urged to impute fraud to the defendants because their prop- 
erty was assessed lower than its value. ‘That habit is chronic all over 
the land, but the plaintiffs were not hurt by it. They never regulated 
their credit to the defendants by the value they put ou their property 
on the assessment roll. [¢ did not form an elenent iu the plaintiffs’ 
estimate of what the defendants were really worth, and we cannot per- 
mit them to champion the State’s interest in appearance when their 
patriotism and public spirit serves only to ward off responsibility for 
damages occasioned by a rash and illegal act. 

Both parties wish us to end their disputes and not send them back 
to another jury. We shall gratify them, but shall leave them where 
we find them. The verdict has very much the appearance of an at- 
tempt by the jury to balance accounts. The ‘plaintiffs claim $2987. 
The jury give it to them and give the defendant $3000. We don’t know 
that we could do any better in such a case as this. The jury however 
made the mistake of giving interest where it was not due and of with- 
holding it when it was due and left out eighty seven dollars through a 
clerical error—mistakes which we correct. 

It is therefore ordered that the judgment of the lower court is 
amended by substituting $2987 < to that mentioned in the judgment 
as in favour of the plaintiffs aad that the same bears five per cent per 
annum interest from June 30, 1884, and that the judgment in favour of 
the defendants so far as it allows interest on the same be stricken out, 
and that the defendants pay the costs of this appeal. 

No. 1249. 
H. S. Burcn vs. E. Mouton, SHERIFF, ET AL. 

The occupants of a homestead have the sane right to travel and sojourn in other places for 
temporary purposes of health, business or pleasure that other citizens have ; and so long 
as such privilege is exercised in good faith, within reasonable limits and without inten 
tion to change or abandon the home, but with the fixed and certain intention of retura, 
ing thereto, the homestead exemption is not affected thereby. 

PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. —-— 
Chas. D. Caffery for Plaintiff and Appellee. 


Crow Girard for Defendants and Appellants. 


The opinion of the Court was delivered by 
Fenner, J. Plaintiff enjoius the seizure under execution of prop- 
erty belonging to him and duly set apart as his homestead. 
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There is no dispute that the case presents every feature of a valid 
homestead, except that, at the time of seizure, the property was not 
actually “occupied” by the debtor. 

The evidence is clear and uncontradicted that the property consti- 
tuted the home of the plaintiff; that, being in ill health and acting 
under the advice of his physician, he concluded to try a change of resi- 
dence during the summer months; that for ‘this purpose he took and 
occupied a residence in, Franklin, in St. Mary’s parish; that, being a 
poor man, he rented his own premises during the summer, with the 
express stipulation, however, that he was to retake it on the Ist of Octo- 
ber; that he left his kitchen utensils and furniture on the place in 
charge of his jagent, except two chairs and some bedding, which he 
carried with him; that he did return in September and has since occu- 
pied his home. : 

His own testimony is direct and positive, not only to the above facts, 
but that he never harbored the intention of abandoning his home or 
changing his residence, but had merely left it temporarily for the sake 
of his health and with the fixed intention of returning thereto in the 
fall. 

His statements are corroborated by the testimony of other witnesses. 
All acts apparently inconsistent with his declared intention are satis- 
factorily explained. 

There is no opposing testimony. The only question is whether such 
facts destroyed plaintiff’s occupancy in such manner a3 to defeat his 
homestead right. 

Obviously they did not. 

The law did not contemplate the conversion of the homestead into 
a prison, within whose limits the debtor and his family are bound to 
confine themselves perpetually under pain of forfeiting the right. The 
occupants of the homestead have the same right to travel and sojourn 
in other places for temporary purposes of health, business or pleasure 
that other citizens have. So long as such privilege is exercised in good 
faith, within reasonable limits and without the intention of changing 
or abandoning the home, but, on the contrary, with the fixed and cer- 
tain intention of returning thereto, exemption is not affected thereby. 

So plain a proposition scarcely needs the support of anthority, but we 
mention the following, which are cited by counsel: Jarvis vs. Mac., 
38 Wis.; West River Bank vs. Gale, 42 Vermont; 30 Vt., 678; 17 
Texas, 64; 18 Texas, 417; 20 Texas, 24,96; 18 IIl., 194; 21 IIl., 178. 

A bill of exception was reserved to the ruling of the judge permitting 

.the plaintiff to testify to his intention. The objection has no merit. 


Judgment affirmed. 
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No. 1234. 


THE STATE EX REIL. Ep. WENTZ vs. ROBERT J. WILLSON, CLERK 
SupreME CourT AT MONROE. 
Only one rehearing in any cause can be granted, unless matters are decided which have not 
been previously considered and reserve has been made for the application. 
A petition for a rehearing filed after a judgment on a rehearing, in the absence of a reserve 
for such petition, will not be considered, and the clerk is authorized to issue a certified 
copy of the judgment, which has become final, as though the application bad not been 


made. 
Thomas O. Benton for the Relator. 


The opinion of the Court was delivered by 

BermMupEz, C.J. This is a proceeding to compel the clerk of this 
court, at Monroe, to deliver to the relator a certified copy of the judg- 
ment in his favor, rendered by this court at this place in June last. 

The clerk justifies his refusal to issue the copy on the ground that 
the party cast by said judgment has applied for a rehearing, which has 
remained pending. 

The record shows tiat two judgments were rendered by this court, 
at Monroe, in the suit in which the relator was plaintiff and Bernhardt 
defendant, the first sustaining an exception and dismissing the suit; 
the second (on a rehearing) setting aside the previous one, dismissing 
the exception and allowing plaintiff judgment for a stated amount. 

The case had been argued and submitted both on the exceptions and 
on the merits, which had been duly considered; the former alone, 
however, having first been passed upon. 

On the discovery of an error of fact, for which the court was not re- 
sponsible, a rehearing was granted; and, on the rehearing, judgment 
was rendered setting aside the previous decree and granting plaintiff’s 
money demand in part. 

The court adjourned sine die on the same day. The application for 
a rehearing was subsequently handed in. 

Rule IX, par. 6, of this court provides: 

‘Only one rehearing in any cause will be granted, unless matters 
are decided which had not been previously considered and reserve has 
been made by the court for an application.” 

In the present case, not only had the matters decided been previously 
considered, but also no reserve had been made for the application. 

If every subsequent judgment rendered by this court could other- 
wise remain open to petitions for a rehearing, such judgments could 





















728 SUPREME COURT OF LOUISIANA. 








Heath vs. Railway Company. 





never become final, and parties would be frustrated of the exercise of 
their recognized rights. 

Interest reipublice ut sit finis litium. 

The record in this proceeding shows that Bernhardt, the cast de- 
fendant, was served with a copy of the petition and affidavit therein, 
making him aware that steps would be taken here for the purpose in 
view. He has interposed no objection. 

The application for a rehearing cannot be considered. 

It is therefore ordered and decreed that the rule herein taken be 
made absolute, and that the clerk of this court, at Monroe, do deliver 
JSorthwith to the relator a certified copy of the final decree of judgment 
of this court in the case described in the petition. 








No. 1254. 
Carouine E. HEATH ET AL. vs. TEXAS AND Pactrric RAILWAY 
CoMPANY. 


Prescription begins to run, not from the building of a railway-bed, but from the time dam* 
age is caused by it. 

A railway company must so build its road-bed as not to impair the drainage of the land over 
which it passes, and must construct necessary cattle-gaards and crossings, under pen- 
alty of paying damages for injuries caused by its omissions. 

The failure to stipulate in the donation of the right of way that cattle-guards and crossings 
mast be provided does not deprive the doaor from recovering for injury caused by want 
of them. They are incidents of railroad building. The company must build them for 
its own protection. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 


Hudspeth, J. — 
BE. P. Veazie and Thos. H. Lewis for Plaintiffs and Appellees. 


Moseley & Foster for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs sue for $6500 as damages for injury to 
their land by obstruction of its drainage, by digzing pits and holes 
outside of the 150 feet width donated the company, by failure to con- 
struct crossings, and for injury to crops from not making cattle- 
guards in consequence of which stock entered. The injury fron ob- 
struction of drainage is claimed to be $2,500—from inconvenience 
caused by want of crossings $1,500—from the pits and holes $2,000— 
from depredation of cattle upon crops $500. 

The case was tried by the judge alone who awarded $1,540, of which 
$1,000 was for injury to the drainage, $500 for injury to crops from 
cattle, and $40 for failure to make crossings. 










































OPELOUSAS, JULY, 1885. 729 





Heath vs. Railway Company. 





There were also allegations that ‘the injury was continuing and un- 
less the defendant was compelled to do what was needful to prev. nt 
its perpetuity, great and increasing damage would be suffered. Upon 
this brauch of the demand the judge ordered the defendant to make 
the needful crossings, repair the cattle-gap, restore the drainage, cut 
openings on the road-bed ete all before October 1, 1885. 


The defendants pleaded the prescription of one year supposing it 
began to run from the completion of the railway, March 1, 1882, The 
suit was brought August 20, 1883. Prescription begins to run, not 
from the building of the road-bed, but from the time the damage is 
caused by that act. Hotard v. Tex. & Pac. R. Co., 36 Ann. 450. 

The tract contains about 175 acres of open land which is unequally 
divided by the railway track, 140 acres being on the east of it. It is 
ou the bayou Petite Prairie in St. Landry parish, which runs nortli and 
south or nearly so. The railway crosses the bayou near the south- 
eastern corner of the tract, traverses the open land diagonally with a 
trend, and emerges at the north-western corner. The drainage is from 
the front to the rear-—from the bayvu to the swamp. 


Tlie testimony in suits such as this is always conflicting. Mr. Phipps, 
a civil engineer of the defendant, has made a plat of the tract and says 
th+ constraction of the railway-bed has not impaired the drainage. 
Mr. Heath, a son of the widow Heath and her co-plaintiff, a man of 
twenty-six years who has always lived on the place and managed it 
for several years, says seventy acres of it is seriously injured. He says 
there were two natural drains running from front to rear which were 
totally stopped up by the road-bed—that ditches had been dug lead- 
ing into and from these drains which were also stopped and an artificial 
drain parallel with the others was obstructed in like manner, and that 
water stood on the land, unable to escape. Previous to this the family 
derived a comfortable subsistence from the place, but since then renters 
had refused to lease from them or rented at reduced prices and their 
own cultivation of such parts as had not been rented was very much 
less productive. He goes into details and talks very intelligently. He 
foresaw that the road-bed would do the very injury it has done and 
while it was constructing remonstrated with the engineer who was 
ordering and superintending the work. He told him it would ruin a 
large part of the land and the engineer answered “ we do not propose 
to build this road to please the people but to suit ourselves.” 

He was equally prescient and careful about the cattle-guards. He 
requested the conpany to coustruct them at certain points and ina 
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certain way that would have effectually prevented the ingress of cat- 
tle but it was not done until after his crop of 1882 was injured seriously 

Each of these witnesses is supported by others. We have gone 
throu gh the testimony with care and we are unable to discover that 
we could better balance it than the district judge has done, or that we 
could alter his conclusions and give a good reason for it. 

There is no doubt upon the law of the case. A railway-company 
must so build its road-bed as not to needlessly injure the land over 
which it passes. It cannot obstruct drainage with impunity. It must 
make crossings and cattle-guards on pain of responsibility for damage 
caused by the omissiou to make them. Bourdier v. Morgan R. Co.. 35 
Ann. 947; Eatman v. N. O. Pac. R., Idem, 1018. 

In the Eatman case there was an express stipulation in the grant o¢ 
the right of way that cattle-guards should be made. There is none in 
the plaintiffs’ donation, which was voluntary and without considera- 
tion, but they are entitled to these safeguards that are usual and 
necessary as much as if expressly stipulated. They are a part of the 
tixtures that custom and necessity requires for the operation of rail- 
roads through open cultivated fields. Rev. Civ. Code, arts. 1964-5. 

Judgment affirmed. ; 








No. 1230. 


THE STATE OF LOUISIANA vs. P. C. PETERS. 





Criminal statutes cannot be extended to cases not included within the clear import of their 
language. 

Act 64 of 1884 does not denounce as an offense the accusing another of a crime with malicious 
intent, but only malicious threats to make such accusation. A verdict of guilty of 
charging another with malicious intent, convicts of no crime known to the law of 
Louisiana, and, on motion in arrest, the same must be set aside. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, «. 





J. OC. Wickliffe, John N. Ogden, District Attorneys, and Edwin G. 
Hunter for the State, Appellee. 


Robt. P. Hunter and Cullom & Coco for Defendant and Appellant. 





The opinion of the Court was delivered by 
FENNER, J. The indictment in this case charged that the defendant 
“did willfully, maliciously and feloniously, upon the public road 
known as the Bayou Beeuf road, and at other public places, threaten 
to accuse and did accuse one Eli G. Mattkews of the crime of larceny, 








pany 
over 
nust 
lage 


t o¢ 
e in 
era- 
and 

the 
-ail- 


OPELOUSAS, JULY, 1885. 731 





State vs. Peters. 





with the intent to extort from said Matthews money or other thing of 
value.” 

The verdict of the jury was as follows:. ‘“‘We, the jury, find the 
prisoner guilty of charging Eli J. Matthews of larceny, as charged in 
indictment, with malicious intent.” 


The indictment was evidently framed under Act. No. 63 of 1884, 
entitled “‘An Act to provide for the punishment of the offense and 
crime of attempting to extort money or any property or valuable 
thing, through or by means of threats, threatening letters or communi- 
cations, or by means of other unlawful acts or devices.” The verdict, 
however, is based on Act No. 64 of 1884, entitled “An Act to provide 
for the punishment of malicious threatening or threats, the malicious 
sending of threatening letters or communications, or malicious publi- 
cations, or resorting to malicious acts, or threats of injury to person, 
reputation or property, though no valuable thing be demanded or 
sought to be extorted.” 


The action of the jury is based upon the charge of the judge, who, 
after instructing that the intention to extort was an essential element 
ot the crime denounced by Act No. 63, proceeded to say: ‘I charge 
you that, if you find from the evidence that the accused did not 


threaten to accuse the said Matthews of the crime of the larceny of his 
pocket-book, but did actually charge him, the said Matthews, of the 
crime, and that it was done in the public places, as alleged, and that 
it was done with a malicious intent, but not with the intent of extort- 
ing money, then you can find him guilty of maliciously accusing the 
said Matthews of a crime or the crime of larceny. This, I charge you, 
is a smaller offense provided for by Act 64 of 1854, and is included in 
the indictment under which the defendant is now being tried.” The 
judge further gave the jury two forms of verdict of guilty, one under 
Act 63, the other under Act 64, the last of which is the one actually 
and literally adopted by the jury. 

We will not at this time determine the question as to the correctness 
of the instruction of the judge that the crimes denounced by the two 
acts, 63 and 64, are different grades of the same offense, differing only 
in the intent, in such sense that an indictment for the greater includes 
and supports a conviction for the lesser offense. Nor do we find it 
necessary to determine various other assignments of error. 

The objection raised on motion in arrest of judgment, that the ver- 
dict finds the accused guilty of no crime denounced by any law of the 
State, is well founded and fatal to the conviction herein. 
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Unless accusing a person of larceny with malicious intent be consti- 
tuted a crime by Act 64 of 1884, we know of no other law giving it 
such character. We have studied Act 64 diligently without being able 
to extort any such meaning from its provisions. Its confection is 
clumsy and obscure, but under no possible construction can it be made 
to cover the act stated in the verdict. The statute says: ‘If any 
verson shall, knowingly and maliciously, send or deliver, or cause to 
be sent or delivered, or cause to be received by another, any letter, 
postal card, writing or printed matter threatening to accuse him or her, 
or to cause or procure him or her to cause or procure him or her to be 
accused of any fault, crime, offense or misdemeanor,” ece., he shall be 
punished as prescribed. The above is the only clause of the act refer- 
ring, in any manner, to accusing another of a crime. It is obvious that 
the offense denounced covers only malicious threats to accuse another 
of crime, embodied in written or printed form, and sent or delivered 
to the person. The verdict does not find the defendant guilty of any 
such threats, or indeed of any threats whatever; and the mere act of 
“charging another of larceny with malicious intent,” as found by, the 
verdict, is no crime under the law of Louisiana. We cannot extend 
criminal statutes to cases not included within the clear and“ obvious 
import of their language. 

It is therefore ordered, adjudged and decreed} that the verdict and 
sentence be and the same are hereby annulled, avoided and reversed, 








No. 1241. 


JOHN HANSON vs. JOHN M. ALLEN. 


A tenant cannot be permitted to dispute the title of his lessor as long as he continues in 
possession, 


PPEAL from the Nineteenth District Court. Parish of St. Mary. 
Goode, J. 


P. H. Mentz and Foster & Suthon for Plaintiff and Appellee. 
D. Caffery and B. F.\ Winchester for Defendant and*Appellant : 


1. When (an alleged) cenant denies the title of his, landlord, the relation between them is 
severed. 26 A, p. 502, and Bigelow. 

2. When the premises said to be leased’ turns out to be a public place and the lessee 
obtains the grant of use of sanie from the sovereign (i. e., Police Jury) and institutes 
suit against his lessor for restitution of rent paid in error, this is notice to lessor and 
adverse title in lessee. 
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‘‘ The whole space between the marg n of the river and the front lots was dedicated to 
public use, became locus publicus, and ipso facto was hors de commerce.” Judge Martin 
in De Armas vs. Mayor, 5 L. 145, 


. A public place hors de commerce cannot be claimed by an individual in a civil action 
(Mayor vs. Hopkins, 13 L. 331), and cannot be appropriated to private uses. Mayor vs. 
Metzinger, 3 M. 303. 


The opinion of the Court: was delivered by 


BerMuDEZ, C. J. This is a suit for rent. The defendant denies all 


liability, avers title in himself, pleads prescription for all rent anterior 


to 1880, and sets up a reeonventional demand. 


The lower court dismissed the last plea as disconnected with the 
main suit, the parties residing in the same parish; sustained the ex- 
ception of prescription as urged, and gave judgment for reat at $15 
from March 31, 1880, to the date of the judgment, June 5, 1884, with 
interest and lien and privilege. 

The evidence, although often conflicting and sometimes difficult to 
realize, establishes satisfactorily that the property was originally leased 
by the plaintiff to Johnson & Co. for one year, with the privilege of 
five years, at $25 per month; that Allen, the defendant, although not 
very ostensibly, was one of the partners composing the firm; that 
owing to financial embarrassments the firm broke up, two parties 
moving to other quarters, Allen remaining in possession and paying 
rent, but at $15 only, to plaintiff. 


It appears that, ucder the impression that he had paid rent which he 
did not owe plaintiff, Allen brought suit to recover back, but that, after 
the original lease to Johnson & Co. had been set up by Hanson, as 
defendant, the suit was discontinued. 


The district judge refused to allow Allen to dispute his lessor’s title 
as long as he continued in possession, and did so, sustained by good 
authority. 6 R. 1141; 10 L. 362; 2 R. 461; 11 Ann. 632; 12 R. 214; 1 
Aun. 820; R. C. C. 3433, 3441, 3445-6, 3556, 3514. 


He has correctly decided the issues between the parties, an. his 


finding must remain undisturbed. 


Judgment affirmed. 
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THe STATE OF LOUISIANA Vs. THEOGENE VIATOR ET ALS. 







The revenue laws require of tax collectors the performance of certain acts as conditions 
precedent to the allowance of deduction-lists as credits in their favour. They must have 
verified these lists with an oath that they had exhausted all legal means for the collec” 
tion of the sums upon them, and must have deposited them in the Recorder's office on or 
by the first of November of each year. 

Unless they eomply with these requirements they are not begally entitled to be credited 

with the amount of these deduction-lists. 


A PPEAL from the Twenty-first District Court, Parish of Iberia. 
Gates, J 
















OC. H. Mouton, District Attorney, for Plaintiff and Appellee. 


Breaux & Renoudet, E. Simon and LD. O. Hacker for Defendants and 
Appellants. 











The opinion of the Court was delivered by 
Fo MANNING, J. This suit is upon Viator’s bond as tax-collector of 
Iberia. Judgment is claimed for $9,728.23 with five per centum inter- 
, est a month, and was rendered for $5,642.28 with five per centum a 
, month interest upon $4,279.93 from January 24, 1884, and like interest 
; upon $402.35 from{May 16, 1884, and updn $960 from February 5, 1885. 
Viator was elected sheriff in 1879 and entered upon his duties as 
tax-collector in the’spring of 1880. The defaleation charged is for the 
years 1880-3, both inclusive. 

The defendant was permitted to offer in evidence without objection 
from the State the delinquent-list or deduction-list of 1883 and was 
- allowed a credit of $1,040.95 therefor. He was further allowed a credit 
of $3,045 for unissued licenses or licenses returned. These two credits 

: reduce the*sum claimed to that for which judgment was rendered. 
ea The defence is that the deduction-lists for each of the four years, 
which contain the sums that Viator could not collect, equal the balances 
charged on the Auditor’s books against him and wipe out the apparent 
defalcation, and thatghe ought to be allowed these credits. These lists 
: are alleged to contain sums assessed against persons not living in that 
. parish on personal property such as railroad-bonds, and against insol- 

vents—double assessments ete., none of which were collectible. 

They were offered in evidence and rejected. except the list for 1383, 
and bills having been reserved present the sole question for our deter- 
mination. The State withdrew her objection to the list for 1883 because 
it had been delivered to Viator’s successor who is collecting the sums 

thereon entered as not collectible. The other lists were not admitted 
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in evidence because the collector had not done what the law imposes 
upon him asa duty in order to entitle him to be credited with these lists. 

The revenue Acts require of tax-collectors, as conditions precedent 
and essential to the allowance of deduction-lists as credits, that they 
shall have sworn to and deposited them in the Recorder’s office on 
November Ist of each year, and that they shall immediately proceed 
to sell the property assessed. The oath must state specifically that 
the collector had exhausted all means given him by law for the collec- 
tion of these lists or the taxes upon them. 

The oath upon these several lists was not taken until April 7, 1884, 
and is merely that the taxes thereon have not been collected. The 
lists were not deposited in the Recorder’s office nor was any act done 
by the collector touching these lists until April 1884 after the expira- 
tion of the last year for the taxes of which this suit is brought. Obvi- 
ously if any portion of these lists was collectible and cannot now be 
collected, the fault is with the officer. ; 

The revenue-laws hold the tax-collector toa very rigid accountability 
and on the other hand give him exceptional facilities for collecting. 
They are sui generis and are not to be assimilated to those on any other 
subject. He is charged with the amount of the assessment-roll, and 
the transcript from the Auditor’s books of the State’s account with him 
is prima facie proof of its correctness. He is presumed to have collected 
or to have been able to collect the whole roll, and if there are any sums 
on it he has not been able to collect after due efforts, he has only to 
make out a list of them, swear to it iu the terms prescribed and deposit 
it with the Recorder br a given time, and he will receive credit for the 
amount of it. As he is ipso facto a defaulter if he does not settle with 
the State on or before the day he is required to settle,so he is deprived 
of the credits of deduction-lists if lhe has not prepared, authenticated, 
and deposited them at the time he is directed to do these acts. Pol. 
Jury Vermilion v. Brookshier, 31 Ann. 736. 

And the law compelling him so to do is not onerous nor unjust. He 
knows or ought to know before November of each year what items on 
his tax-roll are not collectible. He ought before that date to have pro- 
ceeded to collect them and have exhausted all legal means to that end. 
The preparation of the list is mere clerical work and t ¢ office in which 
he has to deposit it is under the same roof with his own. If he neglects 
or omits to comply with these simple provisions of law for his protec- 


tion, whom can he blame but himself ? 
If he be equitably entitled to relief in this or similar case, the legis- 


lature alone can grant it 
Judgment affirmed. 
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No. 1256. 
JOSEPH R. BreEs vs. M. LOUVIERE ET ALS. 


The general laws of the United States consecrating lot 16 of townships to school purposes 
apply only to such lots as have been surveyed as square or rectangular, They do not 
apply to radiating, anomalous or irregular sections. 

By issuing an indemnity school warrant the State parts with what title in the public domain 
it could by location have secured her. The divestiture is complete where the location 
is approved, and on return and surrender the Governor issues a patent. 

A possession of more than half a century does not of itself divest title from the general gov- 
ernment, which can be accomplished, in a proper case, only after full compliance with 


the requirements of the law. 
The unauthorized entry on the tract book that a lot is ‘ reserved for schools” does not oper- 


ate such reservation. 
The fact that one is an employee in the land office does not disqualify him from acquiring 
scrips and warrants and acquiring valid title to land under them. 


PPEAL from the Twenty-first District Court, Parish of Iberia. 


a Gates, J. 

Robert S. Perry for Plaintiff and Appellant. 

Radiating or anomalous lots or sections 16 are not reserved for schools by acts of Congress. 
Ruling Secretary of the Interior, 23d July, 1860, 17 L. 510, 33 Ann. 424, Letter of 
United States Commissioner, July Ist, 1882. 

The method of selecting under the indemnity act of Congress of 20th May, 1829, and 
adopted by the State, by act of December, 1848, No. 319 of 1855, and R. S, 2952, and titles 
so acquired by individuals are valid. 11 Ann. 552, Public Domain, page 227, 28 Ann. 
720, 18 H. 181. 

The issuance of scrip, under the laws of the State, is alternative and discretionary with the 
State register. This action is final. 4th Ed. Cooley, Const. Lim., p. 138, N.; Cooley on 
Taxation, pages 157, 514 to 528, 532,25 Ann. 119. See 14 Ann. 77,2 Ann. 216, 299, 19 
L, 334. 

The assent of general government to issuance of scrip has been obtained. But the State has 
plenary and exclusive power over the subject matter, and that assent was aot required. 
The State may dispose of reserved and selected school lands, as it sees proper. The Gov- 
ernor’s patent is final. 18 H. 181. 

Under Act 1826, the secretary alone makes final selection. Ia case reported in 13 Wall, 123, 
the register was authorized to select. Long possession cannot avail against the gov- 

In this case entry ‘‘ reserved for the schools” on the tract book was unau- 

The lands were not reserved under the 


‘ 


ernment. 
thorized. It was not made by the Secretary. 
law, nor before approval of plaintiff's location, had they been selected. 

There is no proof title had been previously parted with. 13 Wall. 123; Commissioner's 
letter July 1, 1882. 

Selected lands being held by ‘same tenure and terms" as reserved lands, they may be dis- 
posed of as the State sees fit. 18 H. 181. 

Asschool board has no title and the State does not complain, the State’s patent is fival, 
and the school board has no interest to contest the validity of the patent. 18 H. 181. 

Plaintiff is entitled to recover value of rent since date of the patent - 

Pleadings cannot be amended after the suit has begun. 
W. 8. Parkerson on same side : 

1. Radiating 16 sections are not reserved for school purposes under the general law. 


La. 510; 33 A. 424, 
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2. Radiating 16 sections, being a part of the public domain, could be selected as indemnity 
under the Act of 1826, and until so sebscted remain a part of the public domain, subjec- 







to purchase. 

3. When there is no regular 16 section in a township, the Register of the Lard Office is 
authorized, in case he deemed it more advantageous to the State, to issue scrip in lieu 
of the indemnity land, which could be placed upon any part of the public domain in 
that district. R. S. 2951, 2952. . 

4. The Register having issued the scrip, it having been entered on this radiating 16 section, 
a part of the public domain, the selection having been approved to the State by the 
United States authority, and the Governor, as executive officer of the State, having 
received the money for the scrip, holding it in trast for the local school board, and having 
issued a patent for the land, it is presumed that all the formality of the law had been 
complied with, and it is not competent for the school board to question such a title. 4 
Ala, 622; 18 Howard 181. 

5. By the sale of the indemnity scrip, the State passed all of its right, title and interest in 
and to any part of the public domain to which it (the State) might be entitled upon 
which such scrip might be placed, and when the selection was made and the land ap- 
proved to the State it became the duty of the Governor, acting in good faith with the 
purchaser of the scrip, to issue him a patent therefor. 


Jos. A. Breaux and P. L. Renoudet for Defendants and Appellees: 


1 The evidence of the selection of land made by an agent of the State is reduced to 
writing. 

If a selection has been made, copy of the evidence is the best evidence. 

The er parte statements of the Commissioner General of the Land Office are not admissible 
to prove such a selection, nor those of the Register of the State Land Office. 

Title to real property can neither be destroyed nor created by parol. 

S crips cannot legally be issued to enable speculators in land to become owners of frac- 

tional sections of very valuable lands, in such quantity cf acres as will best serve their 


particular interests. 



























3. The State Land Register can issue scrips with the assent of the Federal Government. 
This assent in the instant case has not been obtained. 

4. This officer, under the law, must ascertain in what township in the State there are no 
reservations of school sections, and in such case it is made his duty, under the super- 
intendence of the Governor, to apply for as soon as possible and obtain alocation of any 
land or part of land in lieu thereof. 









5. When such locations cannot be made, scrips can be issued. This location could be 
made inthe townships. This is evident. 

The tract of land in controversy contains 154 45-100 acres, leaving a deficiency of 485 55 100 
acres unprovided for. * The alleged scrip was issued for 154 45-100 acres, precisely the 
number of acres in the tract. 

The whole isan attempt to enable plaintiff to become the owner of the land which has been 
surveyed for the schools, and is property especially designated in their interests. 

Patents fraudulently obtained or illegally issued are void. McGill vs. McGill, 4 A. 26 

Stoddard vs. Chambers, 2 Howard 318. 













The opinion of the Court was delivered by 
BermupeEz, C. J. This is a petitory action against the school 


board of the parish of Iberia. 
47 
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The plaintiff claims to have legally acquired indemnity school war- 
rant No. 3939, and on July 7, 1882, to have located it on lot 16, T. 13 
S., R. 7 E., S. W. La. Dist., containing 154 45-100 acres of land, in 
Iberia parish ; that this location was approved by the Secretary of the 
Interior on February 24, 1884, and that, in consequence, he obtained 
from the Governor of the State a patent, No. 156, A. S. L., on the 21st 
of April, 1884; the warrant having issued under the provisions of Act 
of Congress of May 26, 1826, 

The defense is substantially that the issuance of the warrant, the 
location, the approval thereof and the granting of the patent are null, 
as in violation of law, for the reason that, at the date of the warrant | 
and long before, the lot claimed had ceased to form part of the public 
domain and belonged in trust to the State, for the use of the public 
schools. 

This defense must fall before the fact that the lot in question (16) is 
a radiating, or anomalous, or irregular lot, not in place, and that the 
general laws consecrating lot or section 16 of townships to school pur- 
poses, apply only to such lots as have been surveyed in square or rec- 
tangular lots or sections. Decision of Secretary of the Interior, July 
23, 1860; of July 1, 1882; Bartons vs. Hempkin, 19 L. 510; 33 Ann. 
424. See also 4 Ala., Long vs. Brown, pp. 622, 627-8; 18 How. 173, 
177-8, 181-2; Cooper vs. Roberts; Public Domain 1883, p. 227, indem- 
nity selections; R.S. La. 2938; Sec. 14, Act 75 of 1880. 

The defendants have failed to show that, prior to the location of the 
warrant by the plaintiff on this radiating section, it had ceased to 
compose the public domain and had passed to the State for school 
purposes. 

It is clear that, when the State sold the indemnity warrant, she parted 
with what right, title and interest she had or could have had in and to 
any part of the public domain to which she would have been entitled 
by the location of the warrant; and that, when the location was 
effected, approved, returned and acted upon by the delivery of the 
patent by the Governor, the divestiture was complete. 

It may be that, had the Register of the State Land Office done what 
is considered was his duty, this lot might have been secured to the 
State ; but he has not done so. His omission cannot affect the rights 
of the plaintiff, who has unquestionably acquired a good and valid title 
to the lot. 

It cannot avail to say that the words “reserved for the schools” had 
been written on the tract books and was protection, for the Commis- 














OPELOUSAS, JULY, 1885. 739 





Gibert vs. Tassin. 





sioner’s letter of July 1, 1882, establishes that this was done without 
any authority. 

The long possession of upwards of half a century of the school 
board could not accomplish that which a strict compliance with the 
requirements of the law alone could have realized. 15 Wall. 123. 

The fact that the plaintiff was an employee in the Land Office has 
not been shown to have been a disqualification to act as he has done 
in this matter. 

The district judge, in his reasons, appears to have acted on the 
assumption that lot 16 had passed to the State. Had such been the 
fact, the case would have presented quite a different feature. 

The plaintiff must recover. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed, and that there now be judgment in favor of plaintiff, de- 
claring him owner of the radiating lot 16 in controversy, hereinbefore 
mentioned and more fully described in his petition, in the warrant and 
patent, and that the appellees pay costs in both courts. 








No. 1251. 
P. J. GispertT vs. J. A. TASSIN. 


An extension of time to file a transcript, although seasonably asked, will not be granted 
where it appears that the appellant instructed the clerk months previous to the return 
day not to make the transcript, and that it is owing to this injunction that the record 
was not prepared. i 

PPEAL from the Twelfth District Court, Parish of Avoyelles. 

re Overton, J. 


L. J. Ducoté for Appellant. 
E. North Cullom for Appellee. 





On Motion TO EXTEND TIME. 

The opinion of the Court was delivered by 

Bermupez, C.J. On the averment that, through no fault of his, he 
was unable to obtain from the clerk of the lower court the transcript 
of appeal to file the same here on the return day, and, being within 
the delay within which to apply for further time, the plaintiff and ap- 
pellant prays that the return day be extended till next term. The 
motion is accompanied by a certificate of the clerk to the effect that 
the transcript cannot possibly be made in less than ten days. 








740 SUPREME COURT OF LOUISIANA. 





Gibert vs. Tassin 





Counsel for appellees oppose the motion, charging that the showing 
is insufficient, and that, if the appellant did not obtain the transcript 
seasonably, it is because he had instructed the clerk not to make the 
transcript. A certificate from that official attesting that fact is at- 
tached to the answer. 

The Code of Practice, art. 883, provides: 

“If the appellant has not filed in the supreme court on the day ap 
pointed by the inferior judge the record from the court below, and was 
prevented from doing so by any event not under his control, he may, 
in person or by attorney, apply to the court before the expiration of 
three days, after which the appellee may obtain a certificate declaring 
that the record has not been filed, and may demand a further time to 
bring it up, which may be granted by the court if the event causing the 
delay be proved to its satisfaction,” ete. 

Rule III, § 3, of this court requires that motions for such exten- 
sions of time should state specifically the causes which prevented the 
completion of the transcript in time, and that the statement be verified 
by oath. 

In the present instance the mover has not even alleged any event or 
cause to justify the non-registry of the transcript. The certificate an- 
nexed to his motion merely shows that the transcript cannot be com- 
pleted before ten days, and is dated July 6, 1885, while that which 
accompanies the appellee’s answer is to the effect that the plaintiff and 
appellant instructed the clerk in January last not to make the trans- 
cript, and is dated three days previous. 

The showing made by the appellant not only does not entitle him to 
the extension asked, but that made by the appellee clearl; establishes 
that there was ample time to make the transcript, and that if it was 
not made the fault is attributable to him. Under such circumstances 
granting the relief sought would be to permit him to take advantage of 
his own wrong to the prejudice of the appellee. 





The motion to extend time is refused. 











